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NICHOLAS DELLELCE 


APPEAL FROM THE PROPOSAL OF THE 
REGISTRAR OF COLLECTION AGENCIES 
UNDER THE COLLECTION AGENCIES ACT 


TO REVOKE THE APPOINTMENT AS BAILIFF 


NICHOLAS DELLELCE, Appellant 


THE REGISTRAR OF COLLECTION AGENCIES UNDER THE 
COLLECTION AGENCIES ACT, Respondent 


CONSENT ORDER 


UPON the application to the Tribunal by the Appellant 
and the Respondent for issuance of the Consent Order of the 
Tribunal pursuant to section 4 of the Statutory Powers 
Procedure Act, R.S.O., 1980, Chapter 484, and having read the 
consent of the parties hereto dated the 24th day of March 1983, 
to the disposition of the proceedings without a hearing as 
evidenced by the execution thereof by the Appellant and by the 
Respondent, filed and attached hereto; 


NOW THEREFORE this Tribunal doth order that the 
proceedings in this matter be and the same are hereby disposed 
of without a hearing on the basis that the terms and conditions 
set forth in the said consent and expressly thereby accepted 
and agreed to by the Appellant and the Respondent shall be in 
force and apply to them in accordance with such consent. 


DATED at Toronto this llth day of May, 1983. 


IN THE MATTER OF THE Bailiffs Act R.S.O. 1980, Chapter 3/7 


AND IN THE MATTER OF a Proposal by the Registrar of 
Collection Agencies to revoke the bailiff's appointment of 
Nicholas Dellelce 


BETWEEN: 
NICHOLAS DELLELCE 
Applicant 
= and... 
REGISTRAR OF COLLECTION AGENCIES 
Respondent 


CONSENT 


The parties hereto hereby consent to an order being made as 
follows: 


1. That the Respondent refrain from carrying out his 
proposal made the 1lth day of May 1982 wherein he 
proposed to revoke the Applicant's appointment as a 
bailiff and instead to permit the said appointment to 
continue subject to the following terms and conditions: 


(a) The Applicant shall maintain proper books of 
account in accordance with accepted principles of 
double-entry bookkeeping as provided by Section 
13(3) of the Act. 


(b) The Applicant shall maintain an account designated 
as a trust account into which he shall deposit all 
monies received by him on behalf of other persons 
and he shall keep and account for such monies 
separately from any other monies in accordance with 
the provisions of Section 13 (C7/) af the Act. 


(c) The Applicant shall deliver to the Respondent no 
later than the 30th day of June, 1983 an audited 
financial statement relating to the period 
commencing January 1, 1981 and ending March ae 
1983 and thereafter the Applicant shall obtain an 


(d) 


(e) 


(f) 


(g) 


audit of his books of account and financial 
transactions annually in accordance with the 
Provisions of Section 13(3) of the Act and shall 
deliver a copy thereof to the respondent no later 
than the 30th day of June of each year. 


The Applicant shall for a period of six months 
deliver to the Respondent on a monthly basis copies 
of his trust account reconciliations together with 
Supporting bank statements such reconciliations to 
be delivered to the Respondent by the 30th day of 
each month. 


The Applicant shall deliver to the Respondent 
forthwith upon request all such books and records 
as the Respondent may require to ensure that the 
Applicant is complying fully with these terms and 
conditions or the provisions of the Bailiffs Act 
and the Costs of Distress Act. 


The Applicant shall keep and maintain a full client 
file for each transaction in which he acts as a 
bailiff. 


The Applicant shall take whatever steps may be 
necessary to acquaint himself with the law 
applicable to bailiffs and shall obtain such legal 
Or accounting advice as he may require from time to 
time to ensure that he is complying with the 
requirements thereof. 


DATED this 24th day of March, 1983. 


(Signed) (Signed) 
Allen Binstock Nicholas Dellelce 
Registrar of Collection Bailiff in and for 


Agencies 


the District of Sudbury 


1/2 PRICE VIDEO/AUDIO WHOLESALE DISTRIBUTORS LTD 
and 

DANFORTH RADIO COMPANY LIMITED 

and 

GILBERT RISMAN 


APPEAL FROM THE ORDER OF THE DIRECTOR OF THE 
CONSUMER PROTECTION DIVISION OF THE MINISTRY OF 
CONSUMER AND COMMERCIAL RELATIONS 


TO CEASE UNFAIR PRACTICE(S) 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
MATTHEW SHEARD, VICE-CHAIRMAN AS MEMBER 
HARRY SINGER, MEMBER 


COUNSEL: ELLIOTT CHAPLICK, representing the Appellants 
A. N. MAJAINA, representing the Respondent 


DATE OF 
HEARING: 25th July, 1983 


REASONS FOR RULING: 
(ADJOURNMENT - EXTENSION OF TIME OF EXPIRATION) 


In this matter, the Director of the Consumer 
Protection Division of the Ministry of Consumer and Commercial 
Relations has made an order pursuant to Section 7(1) of the 
Business Practices Act to cease unfair practices, such order 
being dated the 30th day of June, L963, 


The Appellants have required a hearing respecting 
the said Order, pursuant to Section 7(3) by requirement dated 
7th July, 1983, received on the 13th day of July, 1983, within 
the time delineated by the Act therefor. 


There was issued a notice of Appointment For and 
Notice of Hearing in this matter for this date, the 25th day of 
Julyae Looe. 


Counsel for the Appellants has made a preliminary 
submission that the hearing not commence. Submissions are 
based on: 


1. That he has been recently retained and is not in 
a position to continue in a fashion to adequately represent his 
clients, including 


a) 


b) 


c) 


d) 


the necessity to arrange for expert 
witnesses; 


a determination of what the 
Director's position is in repecting 
any allegations as to conduct of the 
Appellant, coming within Section 8 of 
the Statutory Powers Procedure Act; 


the determination of what other 
particulars the Appellant may be 
entitled to; : 


a clarification as to the presence of 
the Director as a witness. 


2. That Mr. Risman, one of the Appellants, is not 
present by reason of having been required to be out of the GLE 


The issue here is the effect of Section 7 of the 
Business Practices Act, subsection 4, which states: 


Where a hearing by the Tribunal is 
required, the order expires fifteen days 
after the giving of the notice requiring 
the hearing, but where the hearing is 
commenced before the expiration of the 
order, the Tribunal may extend the time of 
expiration until the hearing is concluded. 


Counsel for the Appellant's submission is that the 
hearing not commence so that the order expires; he makes the 
further submission if the hearing commences, that no order of 
extension be made. 


The Tribunal rules that this proceeding called in 
accordance with the Notice of an Appointment For and Notice of 
Hearing is the commencement of the hearing herein. The 
Tribunal further rules that it is not necessary for the 
Tribunal to have heard evidence in order that there be such a 


commencement. 


The Tribunal is of the opinion that the section was 
passed for the protection of the person against whom an order 
for immediate compliance is issued, that there be no delay in 
the hearing to the prejudice of such person. There is, also in 
the section, protection provided by the Act for the consumer in 
that discretion is given by the Tribunal to extend the time for 
expiration of such order. 


The Tribunal finds that valid reasons have been 
given for an adjournment of the hearing. 


The Tribunal determines that there is no valid 
reason placed before it for a non-extension of the order. 


To accede to the arguments placed before the 
Tribunal by both counsel as to the necessity of a hearing of 
evidence would mean: 


a) if partially heard, that counsel for the 
Appellants will be prevented in 
determining his course of action with 
respect to requests made either 
informally or formally to this day; 


b) if totally heard, that no consideration 
will have been given to the other valid 
reasons for the adjournment; 


c) if partially heard, that this panel 
would, without question, be seized of 
the matter, with possibility of 
administrative difficulty in the 
continuation of the hearing. 


Accordingly, 

the Tribunal adjourns the hearing sine die, to be 
brought back on seven days’ notice, one party to the other, or 
by the Registrar, to a date to be fixed by the Registrar. 


And, 

by virtue of the authority vested in it under 
Section 7(4), the Tribunal does order that the time of 
expiration of the said Order of the Director be and the same is 
extended until the hearing is concluded. 


L{NO PATRUNO operating as 
CAPITAL FUNDS 
NORTHERN FUNDING CORPORATION and 
LINO PATRUNO 


APPEAL FROM THE ORDER OF THE 
DIRECTOR UNDER THE MINISTRY OF CONSUMER AND 
COMMERCIAL RELATIONS ACT 


TO CEASE UNFAIR PRACTICES 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
MATTHEW SHEARD, VICE-CHAIRMAN AS MEMBER 
MURRAY SUSSMAN, MEMBER 


COUNSEL: Lino Patruno, appearing on behalf of himself 
and other Appellants on the 10th day of February 1983 


Peter H. Winn thereafter, representing che Appellants 
withdrawing the 21st February, 1983 prior to the 
presentation on behalf of the Respondent 


A.N. Majaina, representing the Respondent 


DATE OF 
HEARING: 10, 21, and 22, February, 1983 


REASONS FOR DECISION AND ORDER 


Lino Patruno (also known as Lee Patruno) hereinafter 
teferred to as Patruno, has been carrying om business under the 
registered name or style of Capital Funds, sinee about the lst 
of September, 1982. The Declaration of Registration of this 
name or style described business activity carried on by the 
words "Financing cash finder". 


Northern Funding Corporation, hereinafter referred 
to as Northern Funding is a corporation which was incorporated 
on October 26, 1982 under the Laws of Ontario, and Patruno was 
its first and only director, shareholder and incorporator, and 
Patruno has been its sole director and officer from tie date of 
incorporation. One of the objects, for which Northern Funding 
Was incorporated is reproduced as follows: : 


Paragraph "G: to carry on all functions of 
providing assistance to the general public 
and private entities in arranging and 
assisting financial needs of all kinds 
whatsoever, including the function of 
Financial brokers, licenced and otherwise." 


Northern Funding, through Patruno, published or 
caused to be published, advertisements in the newspapers of 
the province of Ontario, including the Toronto Sun, Toronto 
Star, the Globe and Mail, the Hamilton Spectator. 


Illustrative of such advertisements is the following: 


"All types of financing available. We 
arrange and assist mortgages. Business 
loans, venture capital, power of sales, car 
financing, loan consolidations any amount 
regardless of credit - Northern Funding 
960-2350." 


It is the opinion of the Tribunal that the ads 
were clearly designed to appeal to that part of the public 
who were likely to respond to this advertisement with the 
view to arrange a loan by way of mortgage, in “any amount 
regardless of credit", as represented therein. 


As a result of the advertisements appearing in 
the classified mortgages columns, which are generally used 
by registered mortgage brokers, certain consumers contacted 
the offices of Capital Funding or of Northern Funding. The 
consumers discussed their financial problems with Patruno 
himself and/or with other agents, representatives or 
employees. During the course of these discussions, oral 
representations in addition to those published by way of 
advertisements were made by Patruno to the consumers. In 
the course of time, and as a consequence of consumer 
representations agreements, whether written, oral or 
implied, were entered into by some consumers with the 
foregoing appellants, which may be referred to herein as 
promoters. 


The Tribunal finds that the accounts of 
experiences of certain consumers are as set out on pages 4 
and 5, of the Director's order, as set out in paragraphs l, 
2, 3, 4 and 5. The evidence of the conduct of the promoters 
- the Appellants when viewed as a whole disclosed a pattern 
and each of the experiences conformed to the pattern to a 
greater or lesser extent. In each case, the consumer was a 
person in need of a loan, and in most of these cases, had in 
mind a loan to be secured by a mortgage of real property. 

In each case, the consumer had been unable for some reason 
or other to obtain the funds sought to be borrowed in the 
ordinary course. In each case, the consumer saw.and was 
attracted by the classified advertisement of the promotion 


which had been placed in the local newspaper under the 
heading either of "mortgages" or "money to loan", and in 
almost every case appeared partially attracted by the words 
“regardless of credit", which were takento mean that the 
borrower's credit rating was unimportant. An initial 
telephone call in most of the cases then led to an 
attendance at the Appellant's business premises, where the 
consumer would be interviewed by Patruno. These interviews, 
which in more than one case may have been by telephone 
rather than in person, invariably took the same form. 
Patruno would take the measure of the loan seeker by 
questions of various sorts (often including those set out on 
a kind of mortgage application form which the loan applicant 
was asked to complete) and would feed his or her hopes of 
receiving a loan with encouraging words. Patruno, or 
someone on his behalf, invariably assured the consumer that 
he had access to money and that the loan sought would likely 
be obtained with little difficulty and with little delay. 

In all cases, the consumer paid money, referred to as 
“up-front money", "faith money", ‘application fee' or 
‘registration fee' to the appellant. In most of the cases, 
this was followed by an attempt by the Appellants to obtain 
additional money, which sometimes succeeded and on other 
occasions did not. 


Subsequently, and in each and every case, the 
loan sought by the consumer failed to materialize, and 
invariably some reason was advanced by the Appellants, 
whereby it appeared that the loan-seeker, or the proposed 
loan security was insufficient. In each case, the consumer 
emerged from the experience divested of all the money or the 
bulk thereof paid over to the Appellants as aforesaid. 


An examination of the books and records of the 
Appellants indicates that in excess of 100 people have made 
application to the said promoters for mortgage financing, 
have paid cash advance fees to the promoters in excess of 
$75,000 since September lst, 1982. The said books and 
records of the Appellants do not indicate that any mortgage 
financing has as yet been obtained for any of the consumers. 


Section 2(a) of the Business Practices Act states 
in part that "for the purposes of the Act, the following 
shall be deemed to be unfair practices: 


a) "A false, misleading or deceptive 
consumer representation..... 


and there follows, without limiting that generality a certain 
Lise. 
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On the basis of the totality of the evidence 


before it, and specifically, in view of the scheme of 
business activities and operations of Patruno, operating as 
Capital Funds and Northern Funding Corporation, primarily 
through Lino Patruno,the Tribunal finds that the said 
Appellants are engaging or have engaged in unfair practices 
which are considered to be detrimental to the interest of 
the consumers, and that such practices include the following: 


1) 


2) 


3) 


4) 


the Appellants are acting, or have acted contrary to 
the Act for the reason that the scheme, related 
hereinbefore and in its totality is an unfair practice 
within the meaning and contemplation of Section 2(a) of 
the Act, and is contrary to Section 3 thereof; 


the Appellants are making, or they have made, false, 
misleading or deceptive consumer representation; 
namely, a representation that the services offered by 
the promoters have sponsorship.....which they do not or 
did not have within the meaning or contemplation of 
Section 2(a)(i) of the Act, contrary to Section 3 
thereof; and in particular that there was available all 
types of financing through them which could be 
construed that there were lenders ready, willing and 
able to provide such, when there were none. 


the Appellants are making, or they have made, false, 
misleading or deceptive consumer representation; 
namely, a representation that the services or any part 
thereof were available to the consumer when the 
Appellants making the representation or on whose behalf 
the representations were made, knew, or ought to have 
known, that the services as represented would not be 
supplied; whether the meaning and contemplation of 
Section 2(a)(viii) of the Act and contrary to Section 3 
thereof. 


the Appellants are making, or have made false, 
misleading or deceptive consumer representation; 
namely, a representation which used exaggeration, 
innuendo or ambiguity as to material fact; and that 
such use tends to deceive or to have deceived, within 
the meaning or contemplation of Section 2(a) (xiii) of 
the Act and contrary to Section 3 thereof, and in 
particular that the financing would be made "regardless 
of eredit’’; 


Ai 


5) that the Appellants were making, or they have made, 
unconscionable consumer representation when they knew, 
or ought to have known, that the consumers dealt with 
were unable to receive a substantial benefit from the 
subject matter of such representation within the 
meaning or contemplation of Section 2(b) (iii) of the 
Act, and contrary to Section 3 thereof, in that the 
consumer would not receive the financing sought for. 


The Tribunal finds that the consumers giving 
testimony before the Tribunal were not “acting in the course 
of carrying on business". 


Accordingly, by virtue of the authority vested in 
it under Section 7 of the Business Practices Act, the j 
Tribunal hereby confirms the said order. 


He 


UNITED FINANCIAL INCENTIVES, INC. 
and WILLIAM H. NEWBAUER 


APPEAL FROM THE ORDER OF THE 
DIRECTOR OF THE CONSUMER PROTECTION DIVISION 
OF THE MINISTRY OF CONSUMER AND COMMERCIAL RELATIONS 


TO CEASE UNFAIR PRACTICE(S) 
TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 


WATSON W. EVANS, MEMBER 
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COUNSEL: WILLIAM H. NEWBAUER, appearing on behalf of himself 
and United Financial Incentives, Inc. 
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DATE OF 
HEARING: 8th and 1lth July, 1983 


ORDER - EXTENSION OF TIME OF EXPIRATION 


UPON HEARING evidence and argument on behalf of the parties, 
the Tribunal reserved decision, 


AND BY VIRTUE OF THE AUTHORITY vested in it under Section 7(4), 
the Tribunal did Order that the time of expiration of the said 
Order of the Director be and the same was extended until the 
hearing is concluded. 
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UNITED FINANCIAL INCENTIVES, INC. 
and WILLIAM H. NEWBAUER 


APPEAL FROM THE ORDER OF THE 
DIRECTOR OF THE CONSUMER PROTECTION DIVISION 
OF THE MINISTRY OF CONSUMER AND COMMERCIAL RELATIONS 


TO CEASE UNFAIR PRACTICE(S) 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
WATSON W. EVANS, MEMBER 
HARRY L. SINGER, MEMBER 


COUNSEL: WILLIAM H. NEWBAUER, appearing on behalf of himself 
and United Financial Incentives, Inc. 


A.N. MAJAINA, representing the Respondent 


DATE OF 
HEARING: 8th and llth July, 1983 


REASONS FOR DECISION AND ORDER 


ds, United Financial Incentives, Inc. (UFI) is a 
Pennsylvania corporation, which was incorporated on about 
September 15, 1975. William H. Newbauer (Newbauer) is 
President of the Corporation. UFI is the corporate vehicle 
through which the activity, the subject matter of the Cease and 
Desist Order, is carried on; Newbauer is its alter ego or 
directing mind in regard thereto. 


The activity is described in a UFI promotional and 
initiating flyer "THE UFI GROCERY TAPE PURCHASE PLAN" (Plan - 
Exhibit 6) '"designed...(to give) the opportunity to 
increase...income significantly". 


This Plan entitled the "UFI Consumer Research Program" 
consists of two 'phases' (levels) designed to turn chain store 
grocery cash-register tapes into money providing income to 
participants in either phase (level). Details of and promotion 
of the Plan are set out in the flyer (which includes a 
"Mini-Enrollment Form"), in a "Research Director's Chapter 
Development Manual and in other communications. 


In 'phase one', a consumer may apply to become a 
Research Associate at 'no charge', (becoming a bare member, 
i.e. in effect receiving no benefits or advantages). However, 
upon payment of $15.00 to UFI such a member is sent a Research 
Associate Manual and Registered Redemption Forms, and 
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thereafter UFI will purchase the tapes each month for 1% of the 
tape totals (as outlined in the Rules and Regulations) to a 
maximum of $500.00 per month. In the flyer it is stated ''this 
1% can add up to significant dollars over the course of a year’. 


The maximum amount that a Research Associate.could 
receive is $60.00 per annum. $200.00 of tapes (less, it is 
suggested by UFI probably would not make a lot of sense) would 
give $24.00 per annum. An error in calculation would reduce 
the entitlement. Upon the evidence before it the Tribunal 
finds little interest in participation in 'phase one’, likely 
because a good deal of effort must be expended for a fairly 
nominal return. Little information was placed before the 
Tribunal relating to Research Associate activities. Promotion 
of this phase was minimal except as leading to phase two. 


In 'phase two', a consumer may apply to become a 
Research Director at 'no charge’, (again becoming a bare 
member, i.e. in effect receiving no benefits or advantages). 
However, in this instance upon payment of $35.00 to UFI such a 
applicant becomes a "full-fledged'' Research Director and as 
such has "the opportunity to organize (his) own UFI Research 
Chapter and realize profits from the purchases of grocery 
register tapes [by UFI] from all ...people in your Research 
Chapter" [i.e. 1% of the aggregate]. The Research Director may 
enroll any number of members directly under him as Research 
Associates or Research Directors. 


Based upon an enrollment by the Research Director of 5 
members, (as Research Directors) and similar enrollment in turn 
by those Directors down through 5 levels (to which an organizer 
is restricted), there is illustrated the growth of a Chapter as 
follows: 


z: Total Chapter 


Membership 

lst Level 
You enroll 5 people 5 
2nd Level 
These 5 each enroll 5 people Zo 
3rd Level 
These 25 each enroll 5 people 125 
4th Level 
These 125 each enroll 5 people 625 
5th Level 
These 625 people each enroll 5 

people Lp ae 


Possible Total Chapter 
Membership a 905" 
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There is cited by UFI that a Research Director as an 
original Chapter organizer could realize a "total monthly 
income of $3,905.00." [assuming 1% of $100.00 tapes per 
person]. By the difference with the $60.00 maximum earlier 
referred to, it can be readily understood why a Research 
Director, now working as such on a full time basis, 
testifying, said that of 15 - 20 members enrolled by him with 
a Chapter of 150 - 200 members enrolled, the bulk became 
Research Directors and only 2 Research Associates. His 
enrollments came from Quebec, Vancouver and all over Ontario. 


It is to be realized that each person enrolled in the 
development of an "Ideal" Chapter must apply to be a "Research 
Director". 


A Research Director's Chapter Development Manual 
(usually received later) illustrates Chapters based upon a 
repetitive, multi-level enrollment of 2 for a chapter 
membership of 62, enrollment of 4 for 1,364 and of 6 for 
9,330. Mentally one can visualize this translated to $62.00 
(cited), $1364.00, and $9,330.00, monthly, under ‘ideal' 
conditions (assuming 1% of $100.00 tapes). 


The geometric progression in "ideal situations" 
produce figures of huge proprortions. 


The Tribunal notes that each of the above 
participants becomes in turn an ‘original chapter organizer’ 
so that in respect of an initial chapter, in addition to the 
payments from the activity of the originator of 3905, from the 
activity of each of the above 5, there will be payments of 
3900, from the activity of each of the above 25 there will be 
payments of 3875, from the activity of the 125, there will be 
payments of 3800 and from the activity of each of the 625 
there will be payments of 3125 - so one chapter (ideal 
conditions) will involve 18,555 payments totalling $18,555 as 
illustrated by UFI to all participants as Resarch Directors 
(assuming 1% of $100.00 tapes): 


Original 
organizer 
5 ge) 126 625 32 
yas) as 625 S1ZO 
2D 625 a075 
625 3125 
3125 


3905 + 3900 + B87 00+ 3750 + oo ie is abs Je. 
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Further if each of the 3905 as original organizers 
completed an (ideal) chapter (for there is also little 
incentive for such a member to be a mere Research Associate) 
the same mathematical progression could entail: 


3905 x 3905 = 15,249,025 persons 


Subsequent to the sending to UFI of the Mini- 
enrollment form with the appropriate fee there is required to 
be completed a detailed form of application headed "Application 
and Agreement" (Exhibit 10). It could happen that a member can 
complete Exhibit 10 without having first seen the separate 
Research Director's Chapter Development Manual which sets out 
the specifics of the Rules and Regulations (page 3) and of the 
(total) Agreement (back page), even though the applicant is 
required to tick off a box in the application inclusive of a 
reference to the Agreement. For, alternatively to receipt of a 
Mini-enrollment form, the application may be made available 
directly to the applicant through someone already a Research 
Director in the course of the latter developing a Chapter. 


The ‘Application and Agreement’ (Exhibit 10) requires 


the consumer specify full names, address and telephone number, 
and the following: 


"PLEASE ANSWER EACH OF THE FOLLOWING QUESTIONS: 


1. Check one of the following MARRIED DIVORCED/SEPARATED WIDOWED SINGLE 
2. Family Size 1-2 3-4 5-6 7-8 9-10 11 and over 

3. Total Family incame: under $10,000 10,000-20,000 20 ,000-40 , 000 
4. I am MALE FEMALE 


5. Age Range ...Under 25 25-35 35-45 45-55 55 and over 


6. How often do you shop in a supermarket? Less than once a week 
Twice a week Three times or more a week 


7. How many different supermarkets do you shop? 1 2 3 4 5 or more 


8. I would would not be interested in receiving manufacturers and 
other coupons 


9. Which of the following informs you about the products you buy? 
Magazine Newspaper Radio TV Mailings Free Samples Other 


Ly 


[0.How often do you use manufacturers and other discount coupons? 
Always Usually Occasionally Seldom Never 


[1.Do you use a shopping list? Always Usually Occasionally 
Seldom Never 


[2.Who do you shop with? Alone Relative Friend/Neighbour 
With children" 


The Tribunal notes that there is an asterisk note re the 
sharges stating that "Certain states require that we inform you 
mage the 1.00. aca SD FU ie es must be paid before you are 
sligible to participate in the financial benefits of the....Plan". 


The Tribunal is of the opinion that the asterisk notes 
in the Application and Agreement might be interpreted that the 
ayment is a requirement of the states. These notes would be 
nore accurate if they clearly conveyed the information that no 
yenefits occur to bare memberships, and payment is required by 
JFI before they will purchase tapes, and before it will enable a 
member to set up a Chapter and receive benefits for the purchase 
»9f tapes from others. 


The above "Application and Agreement" (Exhibit 10) (upon 
mayment of $35.00) is part of a "Research Director's Chapter 
Jevelopment Kit" which includes: 


" 6 Research Director's 
Chapter Development Manuals (Exhibit #7) 


6 Consumer Research Division 
Applications (sic Exhibit #10) 


6 Grocery Tape Purchase Plan Sales Folders 
(also called "Grocery Brochure-Mailer) 
(sic Exhibit #6) 


U.F.I latest publication (Exhibits #8 & #9) 


A one year supply of Redemption Forms 
with your Registered Redemption Form 
File Number assigned for security and 
accuracy. "(Exhibit #11) 


These items are used by the applicant (now a Research 
Jirector) in developing his Chapter. More of the first 3 items 
vith other promotional material may be obtained by forwarding a 
sompleted "Literature Order Form" (Exhibit 11). 
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2 Upon the commencement of the hearing, it was submitted 
on behalf of the appellants that attendance was "on an informal 
basis", that the appellants ‘do not recognize or accept the 
jurisdiction of the Tribunal in this matter", and that this 
informal appearance is not intended "to acquiesce....and in no 
way concede to the jurisdiction of the Tribunal”. 


The submission was based on the position taken 
generally that UFI did not carry on business in Ontario in that 


specifically: 


UFL is a U.S. corporation; 
Newbauer is a U.S. citizen; 

it had no office in Ontario; 

it had no employees in Ontario; 


tapes were received by U.S. mail within the 
U.S.A. 


payment was made by mail to points within the 
UcS .A. 


payment was in U.S. Currency, and by cheques 
drawn on U.S. banks 


The Tribunal is of the opinion that the above facts 
are to be considered in the light of the following: 


The appellants held a meeting within Ontario 
to promote the Plan; 


Enrollment (including payment therefor) 
is made by mail within Ontario; 


Communications are to persons within Ontario; 


Tapes being purchased (the substance of the 
plan) originate within Ontario. 


The Tribunal is of the opinion the UFI is carrying on 
business in Ontario. 


There is acknowledgement by the Appellant to this 


effect (Exhibit 


8): 


eS) 


CANADA OPENS UP .. . NOW WE'RE 
UFI INTERNATIONAL 

The UFI Grocery Tape Purchase Plan 
is now enrolling Research 
Directors and Research Associates 
among our neighbors to the north 
in Canada. This is great news 
for our Research Directors along 
our northern border and, of 
course, many others who have 
Canadian contacts 


Because of the addition of Canada 


to our operations area..... c 


IMPORTANT NOTICE TO OUR 

CANADIAN MEMBERS 

Bill Newbauer, our President and 
the UFI Grocery Tape Purchase Plan 
will be the subject of a feature 
article in Maclean's Magazine on 
March 7, 1983. Watch for and be 
Sure to show it to prospective 
members. = 


[all underlining - Tribunal‘s] 


In 
requirement 
an Order to 
in Ontario. 
tribunal. to 


any event the Business Practices Act has no 

that the person against whom the Director makes 
cease unfair practices be carrying on business 
The Tribunal is of the opinion that for the 

have jurisdiction there need be action following 


the Director's belief on reasonable and probable grounds 
that such person is engaging in or has engaged in an unfair 


practice. 


The Tribunal rules that it has jurisdiction in this 


matter. 


>. The Director alleged that the Appellants are acting 


or 


have acted contrary to the Act, for the reason 


that the UFI Plan in its totality is an unfair 
practice, within the meaning and contemplation of 
Section 2 of the Act and contrary to Section 3 
thereof. 
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The Tribunal, upon the evidence before it does not 
find this allegation substantiated. A reading of the 
printed material (and oral representation(s) was reflected 
in such material) makes it clear that the Plan is based on 
the carrying out of certain activities in a geometrical 
progression. There is no representation that the | 
progression will happen; at the most there is representation 
what happens when ‘ideal' progression takes place. 


Specific representations related to the Plan which 
may be unfair practice(s), do not ipso facto make the 
totality an unfair practice. 


4. The Director alleged that the Appellant acted 
contrary to the Act, for the reason that they did 
engage in or are engaging in an referral scheme, in 
that they held out or are holding out to consumers 
or to prospective consumers an advantage or a 
benefit or gain for doing something that purports 
to assist the Promoters in finding or selling to 
other prospective consumers. 


The submission and belief of the Director is based 
on an assertion that UFI's role in the initiating of, and 
assistance in setting up of Chapters came within Section 
37(2) of the Consumer Protection Act of Ontario. 


The Tribunal disagrees. The Tribunal is of the 
opinion that the enrollment of members and payments related 
to enrollment in bringing about the geometric progression 
does not come within the meaning of the Section. 


The Tribunal is of the opinion that what is 
involved here is not "goods and services" but the enrollment 
of members, and the provision of tools to enroll other 
members, and services after enrollment. 


If the tools are considered goods and services, the 
opinion of the Tribunal is that a member after enrollment is 
a 'person who buys in the course of carrying on business" 
and comes within the exclusion of the definition of buyer as 
set out in Section l(d). 


=e The Director alleged that the Appellants did make 
or are making a false, misleading or deceptive 
consumer representation, namely, a representation 
which used or uses exaggeration, innuendo or 
ambiguity as to a material fact, or which failed or 


Fede 3 


fails to state a material fact, when such use or 
failure tends to deceive or tends to have deceived, 
within the meaning and contemplation of section 
2(a) (xiii) of the Act and contrary to section 3 
thereof. 


The Tribunal views the representation(s) made in 
the light of the fact that a consumer should be influenced 
more by an understanding of the Plan in totality, which 
necessitates the grasping of the structure and effect of 
geometric progression, and the realization that such 
progression is not easily brought about. Other factors 
which influence a decision to participate should not be 
dominant; representations as to those factors must be as 
factual as possible. Puffery so commonplace in promotions, 
must be avoided in a complex plan; hyperbole has no role. 


Certain representations by the Appellant direct or 
indirect influencing persons to participate are worthy of 
comment. 


The Grocery Tape Purchase Plan brochure (mailer) 
(Exhibit 6) which is generally the first item introducing a 
consumer to the Plan contains: 


A. '',..opportunity to increase your income 
significantly". The maximum income increase to a Research 
Associate per annum is $60.00 (unstated). Though 
Significance to individuals can be a great variable, the 
Tribunal is of the opinion in the context of other 
representation as to the plan (e.g. the use of the figure of 
$3,905.00) the occurrence of significant increase in income 
will be rare. 


ike "Golden" "assure your future" which are terms far 
more likely to be not applicable than applicable. 


Ce "It costs you nothing to become part of UFI"' 
"It costs you nothing to join" 


paraphrased in the Agreement in (Sec.1, #7) “that Applicant 
will incur no expense to become a UFICRD Consumer Research 
Associate" and (Sec.2, #2) "...UFICRD Research Director”. 

An interpretation has been given that there is offered the 
position of Director free. 


ene 


The expressions are literally true but they do not 
disclose that such a person in actuality receives nothing in 
return; participation in the Plan leading to payment 
therefor requires the use of UFI forms which have to be paid 
for. “May order" in above paragraphs #/ and #2 does not 
have attached to it “upon payment". 


B: "No bookkeeping or records to keep" 


The Tribunal is of the opinion that such a bald 
statement does not stand up. Indeed the Agreement in Sec. 
1, #8 imposes the responsibility on the applicant for 
"personal records". 


The Research Director's Chapter Development Manual 
(Exhibit #7) contains: 


E. "a real professional" 
"a true professional" 


The Tribunal is of the opinion that such 
representation elevates the notion of ‘Research Director" to 
a status far more likely not to occur than occur. 


EF “with a golden future" 
"a prosperous and fulfilling future" 


"Hopes and dreams of enjoying the good life....and 
becoming financially independent" 


The Tribunal is again of the opinion that the 
imagery so conjured up is far more likely not to occur than 
occur. 


G. The Tribunal is of the opinion that certain facts 
true in themselves can in the context used lend themselves 
to misinterpretation. For example, the term "Grocery Plan 
Gets Clean Bill of Health" used in one "NEWS from UFI" had 
to be explained in the subsequent issue. The statement that 
certain meetings, pronounced a huge success, were "also 
attended by government and consumer protection officials" 
could lead to a wrong inference being drawn. 


The Tribunal is of the opinion that the 
representations commented on above A to G came within the 
meaning of unfair practices as specified in Section 2(a)xiii 
of the Act. 
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The Director alleged that the Application and 
Agreement is designed by UFI specifically with the 
view to obtain detailed and specific information in 
respect of the shopping habits of each of the 
numerous consumers. Further, on acquisition and 
retention of such pertinent information, which is 
expressed therein directly by numerous consumers, 
UFI is then in a position to eventually act as a 
“name listing broker", by creating a particularized 
consumer list, which could be sold or which is 
marketable to research firms, mail order firms, or 
manufacturers of food products or to the 
competitors thereof, on a repetitive basis. 


Further the Director alleged that the creation and 
sale of such a particularized consumer list was or 
is the real purpose or the calculated intent and 
purport of UFI, or the only source of revenue of 
UFI, in matters connected with or arising out of 
the UFI Plan, and that full disclosure of this 
material fact was or is not made to consumers by 
way of UFI's promotional literature. If, however, 
it is suggested that the disclosure of UFI's said 
real purpose was made to consumers, it was or is 
down-played to such an extent as to render the said 
real purpose non-existent, indiscernible or 
insignificant by UFI's over-emphasis of an 
ostensible purpose. 


Further, the Director alleged that all of UFI's 
promotional literature concentrates or focuses on 
an ostensible reason, namely, the purchase by UFI 
of the Tapes from consumers, which would result in 
significant augmentation of their income, if the 
consumers referred the UFI Plan to others and if 
such referral continued downline to the fifth 
level. Such an ostensible reason is 
over-emphasized and advanced to consumers with the 
calculated view or intent to conceal the said real 
purpose of the UFI Plan. 


The Director drew his allegations from certain of 
UFI's promotional literature: 


"WHERE THE MONEY COMES FROM 
The Giants of the consumer products 


industry spend billions on advertising 
every year. They, and their advertising 


The 


(Exhibit 


2h, 


agencies, hunger for accurate valid 
market research data which will make 
their advertising dollars more 
productive and better targeted. 


The millions upon millions of grocery 
register tapes that UFI purchases each 
year represent a goldmine of valuable 
marketing information and UFI makes this 
data available to the grocery marketing 


industry - at a good price. 


The Director concluded UFI is not in the least bit 
interested in any Tapes for market research or 
otherwise. 


Accordingly, he took the position that the Appellants 
did make or are making a false, misleading or 
deceptive consumer representation, namely, a 
representation that misrepresented or misrepresents 
the purpose or intent of the solicitation of or of 
Communication with consumers, within the meaning and 
contemplation of section 2(a) (xiv) of the Act and 
contrary to section 3 thereof. 


Tribunal notes in addition: 


In the Research Director's Chapter Development Manual 
#7) there is stated: 


“THE UFI CONSUMER 
RESEARCH DIVISION. . . 
A STEP AHEAD OF ITS TIME. 


eoese 


..eNewbauer conceived the idea of a 
vast permanent national organization 
based on the retrieval, analysis 
classification and merchandising of 
completely up-to-date consumer 
tatistical fee secured through the 


s 
urchase of grocery register tapes.... 
[underlining ReTBUnaL Ta 
0 
ebve 


And there is paraphrased the above statement in 


Exhibit 6: 
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"WHERE DOES THE MONEY COME FROM: 


There is NO seeret to how UFI will 
underwrite the payments sent to members 
of the Consumer Research Division. The 
millions upon millions of tapes we 
collect from our members represent a 
veritable GOLD MINE of valuable 
information, strongly desired by the 
giants of the consumer products 
manufacturing and marketing business 
who spend BILLIONS of dollars every 
year for advertising and sales 
promotion. The more detailed, 
up-to-date and complete their market 
research data, the more targeted and 
efficient their advertising and 
promotion dollars. These companies and 
their advertising agencies hunger for 
good market research data and UFI will 
sell it to them AT A GOOD PRICE: 


As UFI expands, this market research 
service will grow even stronger, more 
prosperous and permanent, to the 
benefit of us all." 


In News from UFI (Exhibit #9) it is 
stated: 


"WE HAVE GOOD NEWS 


The UFI contract for the purchase of 
market research information from our 
Grocery Tape Purchase Plan will 
definitely be renewed. This contract 
is, of course, one of the cornerstones 
of our business and we knew you would 
be pleased by this contract renewal. 
More good news: because of the expanded 
market research information made 
available by our revised application 
form, several other major marketing 
companies have become interested and 
are negotiating for the right to 
purchase our market research data." 
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There is nothing in the Application and Agreement 
Rules and Regulations, and Agreement which restricts the market 
research material to that of grocery tapes. Indeed, these 
formal documents do not disclose the nature of the research 
material being sold by UFI. 


There were filed as Exhibits #14 and #17 Agreements as 
to the sale by UFI of research material, but is is difficult to 
discern just what is being sold. 


The Tribunal is of the opinion that the personal data 
on the Application form is an integral part of the research 
material Baie sold and this lack of disclosure with the stress 
on the grocery tapes aspect does make the representations as to 
the grocery tapes a misrepresentation within the meaning of 
Section 2(a)xiv. 


It is also noted that already the list of members for 
News from UFI is the basis of the offering of medical 
insurance, dental insurance and time-sharing approaches. Name 
brokerage could become an element of the Plan. 


1h In the Research Director's Chapter Development Manual, 
it is stated: 


"THE UFI RESEARCH DIRECTOR PROTECTION PLAN 


Consumer Research Directors will 
eventually be limited to a specific 
number for each state. Quotas will be 
based upon the 1980 census of standard 
metropolitan statistical areas. By 
controlling the size of the UFI 
Divisions, we'll avoid saturation and 
there will be better service and greater 
profits for those who are farsighted 
enough to become part of this dynamic 
program now." 


Such a limitation would mean that certain members of a 
chapter so-limited could only enroll Research Associates, which 
would effectively limit the income both as to amount and 
number. The effect of the Protection Plan on all members 
should clearly be disclosed - that when put into effect 
participants who had not completed their 5 levels would not 
have the income potential from the geometric progression. 
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8. The Tribunal notes for the record though it is not a 
consideration in its decision, that no complaints have been 
reported by consumers with the Director. Though such 
complaints are not necessary, since the legislation is also 
directed at prevention of the results of unfair practice(s), 
such complaints are often useful in establishing the existence 
and extent of the “unfair” practice(s), as specifically 
referred to in the legislation. A consumer that gave evidence 
as a Research Director was enthusiastic about the Plan. 


The Tribunal is of the opinion that the scope of any 
specific unfair practice(s) herein is such that can be dealt 
with without a ban to all activity. 


The Tribunal notes the difficulty of establishing the 
risk involved to the consumer (enrolled member). 


The legislation not only provides protection for the 
consumers but by the provision of the appeal procedures, there 
is protection given that persons will not be deprived of 
earning or supplanting a livelihood unless the law is breached. 


a. During the whole course of the hearing the Appellant 
Newbauer participated as agent for the Appellants; he did not 
testify. It was submitted on behalf of the Director that the 
Tribunal should take cognizance of this failure and that it 
should lead to a conclusion unfavourable to the Appellants' 
case. 


The Tribunal does not agree with the submission in 
this instance. The Tribunal has before it directly or 
indirectly all of the printed material which comes to the 
attention of the consumers, and evidence as to oral 
representation was given by investigators and a Research 
Director. It is on this material that a finding must be made 
whether the Appellants were engaged in "an unfair practice". 
Newbauer, though he did not give evidence orally, made material 
filed available to the Director and the Tribunal, directly and 
indirectly. 


Accordingly by virtue of the authority vested in it 
under Section 6(5) of the Business Practices Act, 


The Tribunal sets aside the Order and directs the Director to 
issue an order, to take effect immediately that United 
Financial Incentives, Inc. and its President William H. 
Newbauer directly, and indirectly, by its relationship with a 
Research Director ‘enrolled’ by or ‘granted membership' in the 
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Plan comply with Section 3 of the Act and cease and desist from 
engaging in any of the unfair practices as outlined in 
Tribunal's findings set forth above and without limiting the 
foregoing, shall cease and desist from engaging in an. unfair 
practice or unfair practices specified herein (i.e. making the 
following representations): 


l. 
(a) 
(b) 
(c) (i) 


(ii) 
(d) 
(e) 


ice 
(a) (i) 
(ii) 
(iii) 
(b) Ci) 
(ii) 


(771) 


In Exhibit 6 
"Significantly" 


‘golden’ "assure your future" 


"it costs you nothing to become part of 
Ue wlecee 


‘it costs you nothing to join' 
"No bookkeeping or records to keep" 


the bare statement of the 2 check items 
identified as"no charge" 


In Exhibit 7: 
"a real professional" 


"a true professional" 
“with a golden future" 
“hopes and dreams of enjoying the good life" 


"and becoming financially independent" 


''a prosperous and fufilling future" 


In any communications as in Exhibit 9, page 9: 


“were also attended by government and 
consumer protection officials". 
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The Order is subject to the following terms and conditions: 


(i) 


(ii) 


that in respect of the Plan 
in Exhibit 6 there be inserted provisions in the 
Mini-enrollment form: 


similiar to item 5 of the Application and Agreement 
that the member may cancel the enrollment within 10 
days of receipt of the Research Director's Chapter 

Development Kit and receive a full refund of monies 
paid. 


that mini-enrollment will require completion of a 
further Application and Agreement form. 


That all material, printed or in any other form, 
distributed by UFI be submitted to the Director 
if so requested, generally or as specified, 
before distribution. 


There be included in all literature that the 
detailed personal information in the application 
form is an integral part of information to be 
provided as marketing research material by UFI to 
interested parties and may form consumer lists 
with or separate from the tapes. 


That no reference be made in any material 
produced by or upon the information of UFI of 
these proceedings 

(before the Board or Tribunal), or a part 
hereof. 


That no buttons or other material be distributed 
that have the reference "Ask Me How to Get Your 
Groceries Free" (Exhibit 9, Page 11). 


That the asterisk notes referred to in the 
Application and Agreement be clarified as 
commented upon herein. 


That the Plan clarify the method and effect of 
the Research Director Protection Plan. 
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Agreement Form: 


te 


10. 
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That there will be added to the Application and 


As a UFI applicant I further recognize that the 
illustrative growth charts contained in,UFI 
literature are only examples of possible 
geometrical progression, not specifically 
applicable to any UFI member, and will so inform 
any prospective UFI enrollee and specifically 
draw their attention to Section 2, item 6(c) of 
the UFI Agreement. 


I also understand that my success as a UFI 
Research Director depends solely upon my own 
efforts. 


I am fully aware that the demographic information 
I supply to UFI as part of the 
Application/Agreement Form and grocery register 
tapes becomes the sole property of UFI and will 
become part of the UFI population data base. 

This information may be made available to 
consumer products manufacturers and marketers, 
advertising agencies, market research companies 
and coupon distribution companies by UFI using 
reasonable restraint and good business practice. 
I also recognize that this information is being 
gathered to obtain detailed, specific information 
in respect to my shopping habits and will be used 
to create a particularized consumer list which 
may be marketed to the above-mentioned commercial 
organizations. 


I am fully aware that membership alone as 
Research Associate or Research Director gives no 
benefits. 


That an abbreviated form of 8(1) and 8(2) will be 
placed in Exhibits 6 and 7, or equivalent thereof 
in a form to be approved by the Director. 


That the Application and Agreement, Rules and 
Regulations and Agreement form one document to be 
executed at one time. 


li. 


ae 


a1 


That the Appellants abide by spirit of the 
directions by the Tribunal regarding the 
representations, and terms and conditions, in the 
promotion of the Plan. 


The Director may at anytime exercise his powers 
under Sections 6 and 7 of the Act upon new or 
other evidence or where it is clear that material 
circumstances within the Plan have changed. 
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EARLA JOHNSON 


APPEAL FROM THE PROPOSAL OF THE 
REGISTRAR OF COLLECTION AGENCIES 


TO SUSPEND THE REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
RONALD MEYER, MEMBER 


COUNSEL: RONALD G. RENZINI, representing the Appellant 
PETER WILEY, representing the Respondent 


DATE OF 
HEARING: 7th June, 1983 


REASONS FOR DECISION AND ORDER 


Pursuant to Section 8(2) of the Collection Agencies 
Act, R.S.O. 1980, Chapter 73, the Appellant Earla Johnson has 
appealed to this Tribunal from a Proposal of the Registrar of 
Collection Agencies to suspend her registration as a collector 
for six months. 


The Registrar's Notice of this Proposal sets out his 
reasons for so proposing as follows: 


The Registrar is proposing to suspend 
Johnson's registration as he is of the 
opinion that her past conduct affords 
reasonable grounds for belief that she 
will not carry on business in accordance 
with law and with integrity and honesty. 


Certain particulars thereafter follow in this Notice 
of Proposal relating to two separate complaints described as 
the "Poitras Complaint" and the "Quann Complaint", and in these 
two complaints serious and very disturbing allegations have 
been made touching upon the integrity of the Appellant and upon 
her fitness to be a registrant in this industry. 


In respect to the first complaint we heard testimony 
from the complainants themselves, Mr. and Mrs. Poitras. In 
Tespect of the other, the complainant herself, Mrs. Kimberley 
Quann, had apparently disappeared and we heard only from her 
Social Worker, Miss O'Hara, and from her community legal clinic 
lawyer, Ms. Susan Ellis. 
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The first complaint contained these salient items, 
namely: 


That Mr. Poitras, an Inco worker with a wife and four 
children who earns his living operating an hydraulic drill in a 
mine, had been in and out of bankruptcy twice and been induced 
to enter into a certain repayment arrangment for the repayment 
of debts incurred for the provision of necessities (being food, 
clothing and fuel) by improper threats including a threat that 
the Appellant would contact the Trustee in Bankruptcy and 
jeopardize Mr. Poitras' discharge as a bankrupt. Particulars 
of these were set out in paragraphs 3 and 4, Part I of Part C 
of the Notice of Proposal, but the allegations as set out in 
paragraph 3 have been, as we understand it, more or less 
withdrawn leaving paragraph 4, which reads as follows: 


Porcupine [viz., the Appellant's 
principal] subsequently instituted legal 
action in respect of the debts in Small 
Claims Court. On or about the 15th day 
of December, 1981, Poitras attended at a 
pre-trial conference held in connection 
with the Small Claims Court action. 
Johnson also attended at this 
conference. Poitras states that on that 
occasion Johnson repeated her threat to 
bring the matter of the debts to the 
attention of the Trustee in Bankruptcy. 


The Tribunal heard testimony as to what happened at 
that pre-trial conference from both Mrs. Poitras and from Mrs. 
Vanier, the Referee who presided, and is left unconvinced that 
what was said by the Appellant at that time was necessarily 
either as alleged by the Registrar or such as to afford 
reasonable grounds to enable the Tribunal to share his beliefs 
as stated in the Notice of Proposal. 


In respect to the second complaint, the testimony was 
not that of the person allegedly wronged; it was that of Ms. 
Ellis, her former solicitor, and Miss O'Hara, her former social 
worker. The solicitor, Ms. Ellis, while associated with the 
Sudbury Community Legal Clinic had sent a letter to the 
Ministry of Consumer and Commercial Relations, a letter dated 
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October 29th, 1982, which has been filed as an exhibit at this 
hearing, registering a complaint against Mrs. Johnson on behalf 
of Kimberley Quann which reads in part as follows: 


I am writing to register a complaint 
against Mrs. Erla rete Johnson of the 
Credit Bureau of Sudbury on behalf of my 
client, Mrs. Kimberley Quann. 


...-Mrs. Erla [sic] Johnson has been 
subjecting my client to abusive 
telephone calls approximately every two 
weeks for the past six months. She 
verbally abuses my client as a recipient 
of Family Benefits, telling her she 
"should be ashamed of herself', that all 
women on Family Benefits should be 
brought up on charges before a judge, 
that she should never have gotten 
married, that she should never have had 
children and generally insulting my 
client's character. Mrs. Johnson 
contacted Sudbury Hydro and attempted to 
have my client's hydro disconnected. 


Mrs. Johnson's final tactic is the real 
source of this complaint. She 
threatened to go to the Ministry of 
Community and Social Services and have 
my client's Family Benefits payments 
stopped for non-payment of this debt. 


There was no evidence at all set before us insofar as 
the allegations as to the verbal abuse and other alleged 
offensive words said to have been spoken on the telephone. We 
find such allegations to be unproven. 


As to the allegation that Mrs. Johnson contacted 
Sudbury Hydro and attempted to have Mrs. Quann's hydro 
disconnected, this allegation was not proven and such testimony 
as we did hear from other witnesses, very credible and 
decent-appearing witnesses be it noted, one of whom was 
employed by Sudbury Hydro at a responsible and sensitive post, 
tended ta suggest that in fact that allegation was quite 
untrue. At all events, that allegation we find unproven. 
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The final allegation in Ms. Ellis's letter was that 
Mrs. Johnson had threatened to go to the Ministry of Community 
and Social Services and have her client's Family Benefits 
stopped for non-payment of debt. The evidence we heard leads 
the Tribunal to a conclusion that such a threat would have been 
totally impracticable even if it were made, which we find 
unproven. 


The other witness who gave evidence in regard to the 
Quann claim was the Social Worker, Miss O'Hara. We find and 
consider Miss O'Hara to be a conscientious practitioner of her 
profession, one whose voice comes far closer to being what 
might be called "the voice of the conscience of the community" 
than we would deem the voice of a debt collector to be. Miss 
O'Hara was very sympathetic to her absentee client and her 
difficult position in life. The Tribunal shares that sympathy 
but her evidence as to the alleged misconduct of the Appellant 
in dealing with Mrs. Quann (who has disappeared and was not 
present to speak for herself) was not adequate to convince the 
Tribunal that such allegations could be considered proven. 
The Tribunal admires Miss O'Hara and the work which she does 
especially here in Sudbury, whose people have undergone heavy 
economic trials in recent times. 


The Poitras's and Mrs. Quann and people like them who 
struggle with considerable dignity and courage to bear up 
beneath economic hardship deserve and are bound to receive 
sympathy throughout the Province. People like Miss O'Hara and 
Ms. Ellis, and Mr. Hardicam, the financial counsellor of the 
joint company-union financial counselling service, who try to 
help people like the Poitras' and Mrs. Quann, deserve our 
admiration as well. 


But the Registrar has asked us to uphold his Proposal 
to suspend the Appellant's registration (whereby she gains her 
livelihood) for six months on the grounds that she lacks 
integrity and honesty, a heavy penalty indeed, both in terms of 
financial cost and public disgrace to her. We find that the 
evidence which has been led in support of either of the two 
complaints simply does not support such a finding. 


We find that she is zealous. "She gets the job done" 
say her colleagues and associates and those who have employed 
her. She gets the job done and some people in straightened 
times such as these find this an unattractive spectacle. They 
find her sheer efficiency in the performance of her work 
distasteful. But we cannot find her guilty of dishonesty and 
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lack of integrity just for that. There have been complaints 
against her but in all justice and fairness we must recognize 
that debt collecting is a fairly rigorous business at best. A 
collector, after all, is doing a job which also contributes to 
the economy. We urge it be done with compassion. 


In reaching its decision in this case, the Tribunal 
emphasizes that it ought not in any way to be taken by anyone 
in this community or elsewhere as a kind of approbation or 
approval of the Appellant's conduct, especially in regard to 
whatever was communicated to the Poitras's and especially in 
regard to whatever may have been interpreted as some intimation 
of dire consequences consequent upon violations of the 
provisions of the Bankruptcy Act. If Mrs. Johnson attempted to 
manipulate the Poitras's who are clearly unsophisticated people 
through her superior knowledge - or if she tried to take 
advantage of their disadvantages in the world - then we would 
find that conduct most unbecoming and improper. We are not 
convinced that the allegations against Mrs. Johnson are 
proven. But there has been sufficient question raised in our 
minds to make it quite inappropriate for the Appellant to find 
any ground in the determination of this hearing for 
self-congratulation. We feel that she has had a close brush 
with the sanction sought against her. Her conduct in our 
view - especially in respect to the alleged threatening 
tactics - has been, at the very least, indiscreet. We 
recommend for the future that she conduct her activities in the 
collection field with greater circumspection. However, on the 
basis of the various imperfections in the Registrar's case 
against the Appellant, the Tribunal is unable to uphold the 
Proposal set before it and the same is therefore rejected. The 
Registrar is hereby directed not to carry out his Proposal. 


4ARON INVESTMENTS INC., operating as 
CANADIAN FINANCIAL SERVICES 
AND NICOLAS NICOLAIDES 


APPEAL FROM THE DECISION OF THE 
REGISTRAR OF MORTGAGE BROKERS 


TO REFUSE TO RENEW THE REGISTRATION OF 
HARON INVESTMENTS INC. AND 


TO REFUSE THE REGISTRATION OF NICOLAS NICOLAIDES 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HARRY L. SINGER, MEMBER 
ERIC EXTON, MEMBER 


COUNSEL: GARRY SMITH, Q.C., representing the Appellant 
A.N. MAJAINA, representing the Respondent 


DATE OF 
RULING: 23rd November, 1983 


REASONS FOR RULING 


The Registrar's Notice of Further Particulars will be 
accepted as an addition to the original Notice of Proposal. 


The case Re: Herman CRAT Vol.9, p./7 (dismissed Appeal 
reported 29 O.R. (2nd) p. 431), which has been referred to, 
established a principle - the extension of which forms this 
Ruling. 


It is the general principle of the Tribunal that the 
Tribunal is seized of the hearing until the Decision. 
The Tribunal has taken the position ‘that in the orderly 
administration of the Act, the Tribunal is bound to deal with 
all relevant matters up to that time. Of course, the 
acceptance is premised upon fairness which relates to 
reasonable notice of the final particulars and reasonable time 
to prepare for reply thereto. I would hear counsel for the 
Appellant in regard to this aspect. 


The Tribunal puts counsel for the Respondent on notice 
that though he can proceed as he determines, proceeding without 
complainants (borrowers) being called is not a procedure which 
the Tribunal, based on its experience already in this matter, 
regards at this moment with any favour. 


38 


With respect to the comment of counsel for the 
Appellants with regard to the direction to Mr. Stoddart 
respecting discussions of evidence before it, the Tribunal 
takes the position that the direction related only to matters 
heretofor; that is, prior to the Registrar's Notice of Further 
Particulars. 


Just as the Tribunal must deal with the matters until 
the Decision, the Ministry is bound to continue to discharge 
its obligations and must do so with the resources available to 
it. The Tribunal is proceeding upon the assumption that the 
only discussions that took place by Mr. Stoddart with others 
related to new matters contained in the Registrar's Notice of 
Further Particulars. 
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LINO PATRUNO operating as 
CAPITAL FUNDS 
NORTHERN FUNDING CORPORATION and 
LINO PATRUNO 


APPEAL FROM THE ORDER FOR CESSATION OF THE 
REGISTRAR UNDER THE MORTGAGE BROKERS ACT 
; MADE PURSUANT TO SECTION 28 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
MATTHEW SHEARD, VICE-CHAIRMAN AS MEMBER 
MURRAY SUSSMAN, MEMBER 


COUNSEL: Peter H. Winn representing the Appellants, 
withdrawing the 21st February 1983 prior to the 
presentation on behalf of the Respondent 


A.N. Majaina, representing the Respondent 


DATE OF 
HEARING: 21 and 22 February, 1983 


REASONS FOR DECISION AND ORDER 


Lino Patruno (also known as Lee Patruno) 
hereinafter referred to as Patruno, has been carrying on 
business under the registered name or style of Capital 
Funds, since about the lst of September, 1982. The 
Declaration of Registration of this name or style described 
business activity carried on by the words "financing cash 
finder". 


Northern Funding Corporation, hereinafter 
referred to as Northern Funding is a corporation which was 
incorporated on October 26, 1982, under the laws of Ontario, 
and Patruno was its first and only director, shareholder and 
incorporator, and Patruno has been its sole director and 
officer from the date of incorporation. One of the objects, 
for which Northern Funding was incorporated is reproduced as 
follows: 


Paragraph "G: to carry on all functions of 
providing assistance to the general public 
and private entities in arranging and 
assisting financial needs of all kinds 
whatsoever, including the function of 
financial brokers, licensed and otherwise." 
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Neither Lino Patruno, also known as Lee Patruno, 
carrying on business under the firm, style of Capital Funds, 
nor Northern Funding Corporation was registered as a 
mortgage broker under the Act. 


Northern Funding, through Patruno, published or 
caused to be published, advertisements in some of the major 
newspapers of the province of Ontario, including the Toronto 
Star, the Toronto Sun, the Globe and Mail, the Hamilton 
Spectator. 


Illustrative of such advertisements is the 
following: 


"All types of financing available. We 
arrange and assist mortgages. Business 
loans, venture capital, power of sales, car 
financing, loan consolidations any amount 
regardless of credit - Northern Funding 
960-2350." 


Advertisements such as these were inserted in the 
classified mortgages columns of the newspapers and as such 
is clearly designed to appeal to a segment of the public who 
were likely to respond to the advertisement with the view to 
arrange a loan for a mortgage "in any amount regardless of 
credit'', as represented therein. 


Latterly, Northern Funding, through Patruno, 
published or caused to be published advertisements in such 
newspapers in the classified "“money-to-loan" or 
money-to-lend" columns instead of in the "mortgages" 
columns. Illustrative of such advertisements which the 
Tribunal notes does not state ''we arrange and assist 
mortgages’ are as follows: 


"All types of financing, business loans, 
power of sales, venture capital, also land 
development and construction. Any amounts, 
regardless of credit. Toronto. 
(416)927-7703; London, (519)434-3694. 

[some such ads were phrased '"'...venture 
capital. Also land..." and had the words 
"if security available." after "credit" ] 


and 


"All types of financing available, an 
amounts over $40,000. (416)927-7703." 
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The telephone numbers lead to the offices of 
Northern Funding, or an associate thereof. 


The Tribunal finds that the removal of the words 
"we arrange and assist mortgages" which appeared in the 
advertisement previously, and inclusion of the immediately 
recited two advertisements under the classified 
"money-to-loan" or "money-to-lend" columns of the newspaper, 
effected merely a change in the form of the advertisement. 
The substance of the advertisement as such, and in the light 
of the experience of consumers that followed remains 
unaffected. 


The Tribunal finds that Northern Funding, through 
Patruno, continued to carry on business activities of a 
mortgage broker. Such activities are revealed by the 
agreements and other documents between Northern Funding and 
certain consumers and in those particularly related to one, 
Edward Beni. 


The Tribunal finds the facts are as set out on 
pages 5, 6 and 7 of the Registrar's Cessation order, set out 
in paragraphs 1, 2, 3 and 4. 


The evidence of the Appellants conduct, when viewed 
as a whole, with the consumers referred to, disclosed a 
pattern and each of the case histories conformed to the 
pattern to a greater or lesser extent. In each case, the 
consumer was a person in need of a loan, and in most of the 
cases had in mind a loan to be secured by a mortgage of real 
property. In each case, the consumer had been unable for 
some reason or other to obtain the funds sought to be 
borrowed in the ordinary course. In each case, the consumer 
saw and was attracted by the classified advertisement of the 
Appellants which had been placed in the local newspapers 
either under the heading of "mortgages" or "money-to-lend", 
and in almost every case, appears to have been particularly 
attracted by the words "regardless of credit" which were 
taken to mean that the borrower's credit rating was 
unimportant. An initial phone call in most cases then led 
to an attendance at the Appellant's business premises when 
the complainant would be interviewed by Patruno. These 
interviews, which in one or more cases may have been by 
telphone rather than in person, invariably took the same 
form. Patruno would take the measure of the loan-seeker by 
questions of various sorts (often including those set out on 
a kind of mortgage application form which the loan-applicant 
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was asked to complete) and would feed his or her hopes of 
receiving the loan with encouraging words. Patruno, or his 
associate, invariably assured the consumer that he had 
access to money and that the loan sought would likely be 
achieved with little difficulty and little delay. In all 
cases, the complainant paid money, generally referred .to as 
"up-front money", "faith money", “application money" or 
“registration money". 


Subsequently and in each and every case, the loan 
sought by the consumer failed to materialize. And 
invariably for some reason advanced by the Appellants 
whereby it appeared that the loan-seeker or the proposed 
security was at fault. In each case, the consumer emerged 
from the experience divested of all the money or the bulk 
thereof paid over to the Appellants as aforesaid. 


An examination of the books and records of the 
Appellants indicate that in excess of 100 people have made 
application to the said Appellant for mortgage financing and 
have paid cash advance fees to the Appellants in excess of 
$75,000 since on or about the first of Sept./82. The said 
books and records of the Appellants do not indicate that any 
mortgage financing has as yet been obtained for any of the 
consumers. 


The Tribunal finds that the illustrated 
advertisements as well as certain business cards and certain 
documents purporting to be commitments in writing, in 
reference to the purposes of the Act and in the entirety, 
are false, misleading or deceptive for the reason that the 
Appellants did not have, nor do they presently have, the 
ability by way of knowledge, experience, training, 
qualifications, affiliation or connection which would enable 
them to render the services which are specified in such 
advertisements, business cards or other documents purporting 
to be commitments. 


Under Section 28 of the Mortgage Brokers Act where 
the Registrar believes on reasonable and proper grounds that 
a Mortgage Broker is making false, misleading or deceptive 
statements in any advertisement, circular, pamphlet or 
similar material, the Registrar may order the immediate 
cessation of the use of such material. 


The Tribunal finds on the totality of evidence that 
the Appellants have made or are making either jointly or 
separately directly or indirectly, false, misleading or 
deceptive statements in advertisements, cards or commitments 
as illustrated by those filed as exhibits. 
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The Tribunal finds that the activities of the 
Appellants were that coming within the definition of the 
Act, Section l1(g), namely, holding out by advertisement that 


the business was that of money lending on the security of 
real estate or the dealing in mortgages. 


Accordingly, by virtue of the authority vested in 
it, under the Mortgage Brokers Act, Section 7, the Tribunal 
confirms the said Order and makes the same final. 


AL 


TAUR MANAGEMENT CO. LTD. 
(“TAUR”) 


APPEAL FROM THE PROPOSAL OF THE 
REGISTRAR OF MORTGAGE BROKERS 


TO REVOKE THE REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
ERIC EXTON, MEMBER 


COUNSEL: PETER GRIFFIN, representing the Appellant 


PETER WILEY, representing the Respondent 


DATE OF 
HEARING: 17th March 1983 


REASONS FOR DECISION AND ORDER 


The Registrar's Proposal was made pursuant to section 
7(1) of the Mortgage Brokers Act, R.S.O. 1980, Chapter 295, and 
the Regulation made thereunder being Ontario Regulation 662. 
The Registrar's Reasons set out in the Notice of Proposal are 
as follows: 


The Registrar is proposing to revoke Taur's 
registration because in his opinion Taur is 
disentitled to registration for the following 
reasons: 


(a) Taur's past conduct affords reasonable grounds 
for belief that it will not carry on business in 
accordance with law and with integrity and 
honesty. 


(b) Taur is in breach of a term and condition of its 
registration. 


(c) The past conduct of Taur's officer and director, 
namely, Jack Lechcier-Kimel affords reasonable 
grounds for belief that its business will not be 
carried on in accordance with law and with 
integrity and honesty. 
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The Particulars set out in the said Notice read as 
follows: 


i Taur refused or failed to file with the 
Registrar a copy of its most recent audited 
financial statement on or before the 30th day 
of June, 1982 as required by the provisions of 
Section 3(6) of Regulation 662 and did thereby 
contravene the said section. 


ae By refusing or failing to file the financial 
statement as set out in the preceding 
paragraph, Taur breached, and continues to be 
in breach, of a term and condition of its 
registration. 


oe Notwithstanding that the Registrar has 
requested him to do so, Jack Lechier-Kimel has 
refused or failed to file the aforementioned 
statement on behalf of Taur. 


The evidence disclosed that the Registrar, and in 
particular through the efforts of his Assistant Registrar 
Mr. W.W. Stoddart, made numerous attempts to induce the 
Appellant to provide an audited financial statement as 
required by law, specifically by the Regulation to the Act 
which said statement was due on the 30th of June 1982 as 
recited in the Particulars provided in the Registrar's 
Notice of Proposal. These efforts consisted of letters and 
telephone conversations, as well as telephone calls later on 
- at least two of which were very flagrantly ignored. 
Undertakings were made, explanations were given; it would 
appear that some element of what might be called mitigating 
circumstances was present. In the view of the Tribunal, 
however, these have not been demonstrated sufficiently. 


The Registrar of Mortgage Brokers performs a very 
serious and important function in this Province. In the 
view of the Tribunal it is essential to the proper 
performance of the Registrar's function that the provisions 
of the Act and its Regulation be enforced. It is hard to 
imagine how the Registrar of Mortgage Brokers can be 
expected to perform his very important duties in this 
Province if these provisions, particularly the mandatory 
requirement respecting the filing of audited financial 
statements, are flouted. The Tribunal is of the view that 
if the appeal of the present Appellant were to be allowed 
upon the evidence presented at this hearing it would be a 
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signal to other registrants in this industry, many of whom 
make tremendous efforts and go to great expense to comply 
with the law as set out in the Act, to let up on such 
efforts and the result could be a general relaxation of the 
standards in this industry, the standards whereby the 
requirements of law are generally met by the companies and 
individuals registered to do business in this industry in 
this Province. The Tribunal does not propose to add to the 
Registrar's difficulties by sending such a signal to 
registrants carrying on business in this industry. 


Based on recent history in the mortgage brokering 
industry and recent manifestations of public opinion, the 
Tribunal feels that the Registrar's hand should be 
strengthened and not weakened. The Tribunal finds that Taur 
is in breach of a term and condition of its registration. 
Consequently and by reason of that finding and bearing in 
mind the heavy responsibility borne by this Tribunal as well 
as the Registrar of Mortgage Brokers toward the consuming 
public of this Province, the Tribunal directs the Registrar 
Co carry out his said Proposal and to revoke the Appellant's 
aforesaid registration forthwith. We would remind the 
Appellant however of the provisions of Section 10 of the Act 
which reads as follows: 


A further application for registration made 
be made upon new or other evidence or where 
it is clear that material circumstances have 
changed. 
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ZENOX FINANCIAL CORPORATION LTD. 
AND CONSTANTINE DIAMANTOPOULOS 


APPEAL FROM THE DECISION OF THE 
REGISTRAR OF MORTGAGE BROKERS 


TO REVOKE THE REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
ERIC EXTON, MEMBER 


COUNSEL: No one appearing for the Appellants 


PETER J. WILEY, representing the Respondent 


DATE OF 
HEARING 15th June, 1983 


REASONS FOR DECISION AND ORDER 


This hearing was convened to consider an. appeal 
from the Registrar's Proposal set out in the Notice of 
Proposal dated the 28th day of February, 1983 and duly 
served on the Appellant who did not appear at the hearing 
either by counsel or otherwise. 


The Appellant is an Ontario Corporation which was 
registered to carry on business under the Act as a mortgage 
broker. Constantine Diamantopoulos is President and 
Director of the Company. The Appellant Company and 
Diamantopoulos consented to the Company's registration being 
made subject to certain terms and conditions set out in an 
agreement in writing of February 23, 1982 and the 
Appellant's registration was at all times subject to the 
same. 


Section 6(2) of the Mortgage Brokers Act, R.S.O. 
1980, Chapter 295, provides that: 


Subject to section 7, the Registrar 
may refuse to renew or may suspend or 
revoke a registration for any reason 
that would disentitle the registrant to 
registration under section 5 if he were 
an applicant, or where the registrant is 
in breach of a term or condition of the 
registration. 
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Pursuant to section 7 of the said Act, the 
Registrar's Proposal was to revoke the Company's 
registration as a mortgage broker for the following reasons: 


a) The past conduct of the Company's 
President and Director, namely, 
Diamantopoulos, affords reasonable 
grounds for belief that its business 
will not be carried on in accordance 
with law and with integrity and honesty. 


b) The Company is in breach of the 
terms and conditions of its registration. 


In particular the Registrar made certain 
allegations in his Notice of Proposal which the Tribunal 
upon the evidence holds have been fully established. In 
particular on the evidence led at the hearing, the Tribunal 
finds: 


is That the Appellant company and Constantine 
Diamantopoulos have not kept and maintained business 
premises which are separate and apart from business premises 
occupied by Anthony George Diamantopoulos as provided in 
condition number 2 of the terms and conditions of 
registration and have thereby breached the said term and 
condition. 


Ye That the Appellant company and Constantine 
Diamantopoulos have employed or engaged Anthony George 
Diamantopoulos to act in respect of the Appellant company's 
business contrary to the provisions of condition number 4 of 
the terms and conditions of registration and have thereby 
breached the said term and condition. 


a That the Appellant company and Constantine 
Diamantopoulos have failed to carry on the business from 
premises which would have been approved by the Registrar as 
provided in condition number 1 of the terms and conditions 
of registration and have thereby breached the said term and 
condition. 


4, That Constantine Diamantopoulos failed to act with 
integrity and honesty in that at the time of registration, 
he assured the Registrar that the Appellant company's 
business and all matters connected therewith would be 
carried on completely separate and apart from those of 
Anthony George Diamantopoulos, and such has not been the 
case. 
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as That Constantine Diamantopoulos has failed to act 
with integrity and honesty in that when staff of the 
Business Practices Division attempted in or about the month 
of January 1983 to conduct an inspection of the Appellant 
company's business pursuant to the Act, he refused or failed 
to make himself available to provide information in regard 
thereto. 


6. That the Appellant company and Constantine 
Diamantopoulos have failed to keep records and books of 


account as prescribed by Section 7 of Regulation 662, R.R.O. 
1980. 


De That the Appellant company has failed to operate 
from a permanent place of business as prescribed by Section 
3(3) of said Regulation 662, R.R.O. 1980. 


Accordingly by virtue of the authority vested in it 
by Section 7 of the said Mortgage Brokers Act, R.S.O. 1980, 
the Tribunal directs the Registrar to carry out his Proposal 
to revoke the registration of the Appellant. 
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CYRIL BARRETTE 


APPEAL FROM A PROPOSAL OF THE REGISTRAR OF 
MOTOR VEHICLE DEALERS AND SALESMEN 


TO REVOKE REGISTRATION 


TRIBUNAL: MARY JANE BINKS RICE, VICE-CHAIRMAN AS CHAIRMAN 
WATSON W. EVANS, MEMBER 
BRIAN CONDIE, MEMBER 


COUNSEL: CYRIL BARRETTE, appearing in person 
STEPHEN AUSTIN, representing the Respondent 


DATE OF 
MEETING: Zith July, 1983 


REASONS FOR RULING 


On April 11, 1983 the Registrar of Motor Vehicle 
Dealers and Salesmen served the Appellant with a Notice of 
Proposal to revoke the registration of Mr. Barrette as a 
salesman of the registered dealer, Cyrville Chrysler Plymouth 
Limited or of any other registered dealer. 


It is from this Notice of Proposal that the Appellant 
appeals. 


The reason relied on by the Registrar was that the 
Registrar believes and alleges that the past conduct of the 
registrant affords reasonable grounds for belief that he will 


not carry on business in accordance with law and with integrit: 
and honesty. 


After calling evidence to establish the facts of a 
certain incident to substantiate the Registrar's allegation, 
the Registrar filed a Director's Certificate dated JOLy 22. 
1983, made pursuant to Section 23 of the Motor Vehicle Dealers 
Act, R.S.O. 1980, Chapter 299, as amended, certifying the 
following: 


"1. That our records were searched on 
duly -22,..b983+ 
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2. That this search revealed that the 
above named was registered as a 
salesman under the Motor Vehicle 
Dealers Act, effective October 29, 
1981, in the employ of Cyrville 
Chyrsler Plymouth Limited, 
Operating as Cyrville Chrysler 
Plymouth and terminated November 
LVCH ys LB 1s 


3. That the above named reinstated his 
salesman's registration under the 
Motor Vehicle Dealers Act, in the 
employ of Cyrville Chyrsler 
Plymouth commencing March 19, 1982 
and terminated on May 4, 1983. 


4. That the above named is still 
terminated." 


The jurisdiction of the Tribunal arises from Section 7 
f the Motor Vehicle Dealers Act: 


(1) Where the Registrar proposes to 
refuse to grant or renew a registration 
Or proposes to suspend or revoke a 
registration, he shall serve notice of 
his proposal, together with written 
reasons therefor, on the applicant or 
registrant. 


(2) A notice under subsection (1) 
shall inform the applicant or registrant 
that he is entitled to a hearing by the 
Tribunal if he mails or delivers, within 
fifteen days after the notice under 
subsection (1) is served on him, notice 
in writing requiring a hearing to the 
Registrar and the Tribunal, and he may 
so require such a hearing. 


(3) Where an applicant or registrant 
does not require a hearing by the 
Tribunal in accordance with 
subsection(2), the Registrar may carry 
out the proposal stated in his notice 
under subsection(l). 
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(4) Where an applicant or registrant 
requires a hearing by the Tribunal in 
accordance with subsection(2), the 
Tribunai shall appoint a time for and 
hold the hearing and, on the application 
of the Registrar at the hearing, may by 
order direct the Registrar to carry out 
his proposal or refrain from carrying 
out his proposal and to take such action 
as the Tribunal considers the Registrar 
ought to take in accordance with this 
Act and the regulations, and for such 
purposes the Tribunal may substitute its 
Opinion for that of the Registrar." 


Section 6 enables the Registrar to revoke the 
registration of a salesman who is registered. On April ll, 
1983, the Appellant was registered. Section 7 gives the 
Tribunal jurisdiction to hear an appeal from a Notice of 
Proposal to revoke the registration of a registered salesman. 
On July 27, 1983, the Appellant was not a registered salesman. 


Upon being informed that the Appellant was not, as of 
July 27, 1983, registered pursuant to the legislation, the 
Tribunal has found that it has no jurisdiction to hear the 
appeal. 
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RICHARD G. BRENNER 


APPEAL FROM A DECISION OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REFUSE REGISTRATION 


TRIBUNAL: MARY JANE BINKS RICE, Q.C., VICE-CHIARMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
ROBERT CAMPBELL, MEMBER 


COUNSEL: RICHARD G. BRENNER, appearing in person 
MICHAEL BADER, representing the Respondent 


DATE OF 
HEARING: 23rd June, 1983 


REASONS FOR DECISION AND ORDER 


This matter comes before the Tribunal for a rehearing 
pursuant to an Order of the Divisional Court of the Supreme 
Court of Ontario, whereby that Court allowed an appeal by the 
Registrar of Motor Vehicle Dealers and Salesmen from the 
Decision and Order pronounced by the Commercial Registration 
Appeal Tribunal on the 30th day of March, 1982, and ordered the 
matter referred back for a rehearing. 


Pursuant to the said Divisional Court Order, the 
Original Order of the Tribunal granting conditional 
registration to the Appellant was to remain in force as an 
interim Order, pending the decision of the Tribunal at such 
further hearing. 


On July 15, 1981, the Registrar of Motor Vehicle 
Dealers and Salesmen served a notice of proposal on the 
Appellant, which set out that he was proposing to refuse to 
register the Appellant as a motor vehicle salesman because he 
was of the opinion that the Appellant was disentitled to 
registration under Section 5 of the Act. Specifically, the 
proposal indicated that the past conduct of the Appellant 
afforded reasonable grounds for belief that the Appellant would 
not carry on business in accordance with law and with integrity 
and honesty, as the Appellant has an extensive criminal record, 
with his last recorded offence on January 25, 1979. 
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At the original hearing, the Registrar relied strongly 
on the fact of the prior criminal record, which the Appellant 
had disclosed as consisting of fourteen convictions, and which 
in fact consisted of seventeen past convictions. There had 
been no attempt on the part of the Appellant to conceal his 
past conduct. The most recent conviction in 1979 was for fraud 
for which the Appellant received a penitentiary term of three 
years, of which he served some twenty-two months, and was then 
paroled from prison in the United States and permanently 
deported to Canada. Several of the other convictions were for 
very serious offences. 


For his part, the Appellant claimed that he "had 
turned over a new leaf" and that his previous conduct should 
not be considered. The Tribunal heard evidence from Mr. 
Winkler, the owner of J and B Auto Wreckers (Essex) Limited, 
who had employed Mr. Brenner, it seems, for about a year, that 
he was prepared to employ the Appellant and that the Appellant 
appeared to be on the road to rehabilitation. At the time of 
the hearing before the Tribunal, the Appellant was not employed 
by Winkler because business had slowed down. The Tribunal also 
heard from a criminal lawyer, Mr. Tait, who gave evidence that 
he was most impressed with the change in conduct of Brenner 
since his return from incarceration in the United States. 


On the basis of the evidence before it, the first 
Tribunal decided that "possibly the Appellant will in the 
future be a person of honesty and integrity" and decided that 
it ought to give him a second chance. Accordingly, the 
Tribunal directed the Registrar to grant conditional 
registration to the Appellant for a period of six months, and 
provided that the Registrar shall have heard no unfavourable 
report of him (the words "unfavourable report" to be 
interpreted by the Registrar, for the purposes of this Order at 
his uncontrolled and complete discretion), such registration 
shall then become permanent within the meaning of the Act. 


The Registrar appealed the Tribunal's Order to the 
Divisional Court of the Supreme Court of Ontario. The 
Divisional Court found that the Tribunal applied the wrong test 
in determining whether the proposal made by the Registrar 
should have been carried out. 


The Court stated that the effect of Section 7(4) of 
the Motor Vehicle Dealers Act is that the Tribunal should only 
have refused to direct the Registrar to carry out his proposal 
if it thought that the Registrar was in error in concluding 
that the past conduct of the Appellant afforded reasonable 
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grounds for belief that he would not carry on business in 
accordance with law and with integrity and honesty. The Court 
went on to conclude that the Board did not appear to have 
directed itself to this question and to a relevant, in this 
matter, finding, but improperly preoccupied itself as to 
whether or not Brenner had genuinely reformed. Almost a year 
had passed since the Board's original decision. 


In view of the fact that the Registrar did not apply 
for a stay of the operation of the Tribunal's decision, and the 
Court considered the Appellant to have been employed as a 
licensed salesman for a year, the Court considered it would be 
unjust to set aside the Tribunal's Order and direct the 
Registrar to carry out his proposal. 


The Court referred the matter back to the Tribunal 
indicating that the proper test for the Tribunal was whether 
the past conduct of the Appellant affords reasonable grounds 
for belief that he will not carry on business in accordance 
with law and with integrity and honesty. The Court asked the 
Tribunal to apply this test after a consideration of Mr. 
Brenner's conduct during the past year, and in the hope that 
Mr. Brenner would adopt a more forthright attitude in his 
evidence regarding his 1979 conviction, than he had previously 
before the Tribunal. 


This Tribunal has all the foregoing testimony and 
facts before it. Mr. Bader, representing the Ministry, 
succinctly set out the Registrar's position as one of concern 
with Mr. Brenner's past conduct (i.e. criminal record) and in 
particular Mr. Brenner's most recent conviction for a serious 
fraud in 1979. Mr. Bader also alluded to the less than 
forthright evidence of Mr. Brenner in his testimony before the 
Tribunal originally, concerning the circumstances of his latest 
conviction. In conclusion, Mr. Bader indicated that if the 
Tribunal properly applied the test as to whether the past 
conduct of the Appellant affords reasonable grounds that he 
will not carry on business in accordance with law and with 
integrity and with honesty, the Tribunal would order the 
Registrar to carry out its proposal to refuse to register the 
Appellant. 


The Appellant testified personally and was not 
represented by counsel nor did he call any witnesses. The 
Appellant testified that he did not believe his past conduct 
should be considered with respect to his present and future 
honesty. Mr. Brenner was unwilling to amplify or expand on the 
reasons concerning his conviction in Michigan in 1979. He also 
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indicated that the automobile business was very slow in Windsor 
and he was only employed by Mr. Winkler in a part-time 
capacity, but if he was able to retain his licence, he has at 
least two offers of employment by car dealers, the identities 
of whom he preferred not to divulge. 


After considering the foregoing facts, the submissions 
of Mr. Bader and the testimony of Mr. Brenner, the Tribunal 
finds that the past conduct of the Appellant affords reasonable 
grounds for belief that he will not carry on business in 
accordance with law and with integrity and honesty. The 
Tribunal, accordingly, orders the Registrar to carry out his 
proposal to refrain from registering the Appellant as a motor 
vehicle salesman. 
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JACK F. CANNAN 


APPEAL FROM A DECISION OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REFUSE REGISTRATION 


TRIBUNAL: MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
MURRAY FELDMAN, MEMBER 


COUNSEL: K. JOACHIM, representing the Appellant 


STEPHEN AUSTIN, representing the Respondent 


DATE OF 
HEARING: 14th July, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant, Jack F. Cannan, appeals from a Notice 
of Proposal of the Registrar of Motor Vehicle Dealers and 
Salesmen dated May 31, 1983. 


In the said proposal, the Registrar states that the 
Applicant is not entitled to registration as his past conduct 
affords reasonable grounds for belief that the Appellant will 
not carry on business in accordance with law and with integrity 
and honesty. 


The particular reason given by the Registrar is that 
the Appellant failed to fully disclose the details of his 
criminal record on his application for registration made on the 
7th day of April, 1983. 


Evidence was called to establish that the Appellant is 
twenty-six years of age and in 1975 he was convicted of 
possession of marijuana, for which he received a fine and was 
placed on probation; in 1976 the Appellant was charged with the 
theft of a quantity of gasoline valued at $4.00, for which he 
received a $25.00 fine. 


There is uncontradicted evidence that the Appellant 
has not had any similar problems in the last seven years. 
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The Registrar quite fairly stated to the Tribunal that 
if the Appellant had disclosed these offences on his 
application for registration as a salesman, he might well have 
considered granting him a registration, after interviewing the 
Appellant as to his more recent and present activities, and 
provided that the Registrar was satisfied that the Appellant 
had no other similar difficulties. The Registrar also stated 
that he was concerned Raceway Plymouth Chrysler Ltd., the 
Appellant's prospective employer, a motor vehicle dealer in 
Toronto, was not aware of the convictions. 


The Appellant, who testified on his own behalf, 
indicated that he failed to provide details of his past 
criminal record on his application, as he believed after seven 
years he no longer had a criminal record, and he was very 
anxious to receive his licence. Mr. Cannan further stated that 
he realized that his omission was a serious mistake, and he 
deeply regrets it. 


A letter was filed on behalf of Mr. Cannan, 
purportedly from Raceway Plymouth Chrysler Itd., indicating 
that he is a good trainee and that the dealership is prepared 
to hire him as a salesman as soon as he is registered. 


Before rendering the reasons for its decision, the 
Tribunal finds it incumbent upon it to state that it takes a 
very serious view of non-disclosure of past criminal 
convictions by an Appellant. Further, the Tribunal wishes to 
State that it whole heartedly supports the Registrar's policy 
to refuse registration and to serve a Notice of Proposal in all 
instances where there has been such a non-disclosure. 


It must be added that the Tribunal has found that Mr. 
Cannan was aware of his criminal convictions and does not 
accept his testimony that he no longer thought he had a 
Criminal record. 


Notwithstanding the foregoing, the Tribunal has 
weighed the gravity of Mr. Cannan's non-disclosure with the 
minor nature of the particular criminal offences and his youth 
at the time of their commission. 


In the particular circumstances the Tribunal feels 
that taking all the foregoing factors into consideration, the 
past conduct (i.e. his convictions and his failure to so 
disclose) does not afford reasonable grounds for belief that he 
will not carry on business in accordance with law and with 
integrity and honesty. 
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Accordingly by virtue of the authority vested in it 
under Section 7(45 of the Motor Vehicle Dealers Act, the 
Tribunal directs the Registrar to refrain from Carrying out his 
proposal and to grant registration to the Appellant as a motor 
vehicle salesman, provided he is registered to Raceway Plymouth 
Chrysler Ltd., and the Registrar is satisfied that the employer 
is aware of the Appellant's criminal convictions, his failure 
to disclose these criminal convictions to the Registrar in his 
application of April 7, 1983 and the Registrar's Notice of 
Proposal dated May 31, 1983 and the Tribunal's decision. 
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DANIEL LESLIE CONIAM 


APPEAL FROM A DECISION OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REFUSE TO RENEW REGISTRATION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
MURRAY FELDMAN, MEMBER 


COUNSEL: DANIEL LESLIE CONIAM, appearing in person 
A.N. MAJAINA, representing the Respondent 


DATE OF 
HEARING: 19th October, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant was registered as a motor vehicle 
salesman on the 29th July, 1980, on the basis of an application 
dated 15th July, 1980. Question 9 thereof was answered as 
follows: 


Have you ever been convicted under any 
law of any country, or state, or 
province thereof, of a criminal offence 
or are there any proceedings now 

PONG INR eure cctets averacsn cgi lees « 


lech Veg 1 (fe) No 
If yes, give full particulars: 
"Impaired driving - no damage - in 1972" 
Having been engaged as motor vehicle salesman, by 


application dated 22nd March, 1983, the Appellant applied for a 
renewal of registration. 
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Question #7 thereof was answered as follows: 


Have you ever been convicted under any 
law of any country, or state, or 
province thereof, of an offence, or are 
there any proceedings now 
pending? ‘'Traffic Violations" 


oe Yes ee oe No 
If yes, give full particulars: 


Based on an Ontario Provincial Police report which 
listed a number of convictions, undisclosed either in the 
application for registration or the application for renewal the 
Registrar issued a Notice of Proposal to refuse to renew by 
reason of his belief that the past conduct of the applicant 
affords reasonable grounds for belief that he will not carry on 
business in accordance with law and with integrity and honesty. 


The Tribunal finds and indeed it was admitted that 
the Appellant was in 1971 convicted of a number of offences; 
in 1977 of assault causing bodily harm; in 1979 of failing to 
appear; in 1980 of public mischief; in 1981 of mischief to 
property. 


In the light of the convictions, it is clear that the 
applications for registration and renewal were false and the 
Tribunal so finds. 


The Registrar has come to the conclusion that based 
on the conduct related to the commission of the offences, and to 
the failure to disclose (i.e. the falsity of the application) 
there is such past conduct of the Appellant as to afford 
reasonable grounds for belief that he will not carry on business 
in accordance with law and with integrity and honesty. 


The Tribunal's powers are set out in section /7(4) of 
the Act which reads in part: 

",..on the application of the Registrar 
at the hearing, may by order direct the 
Registrar to carry out his proposal or 
refrain from carrying out his proposal 
and to take such action as the Tribunal 
considers the Registrar ought to take in 
accordance with this Act and the 
regulations, and for such purposes the 
Tribunal may substitute its opinion for 
that of the Registrar. 

(emphasis Tribunal'‘s) 
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The Tribunal has had the opportunity of listening to 
the Appellant under oath and to hear the circumstances of his 
convictions. The Tribunal is of the opinion that such past 
conduct does not afford reasonable grounds for belief that he 
will not carry on business in accordance with law and with 
integrity and honesty. 


With respect to the non-disclosure in full of the 
offences committed on the applications forms for registration 
and renewal, the Tribunal has time and time again reiterated 
its view of the importance of the application, and the 
seriousness of any non-disclosure or falsehood with respect 
thereto. The Registrar is entitled to full information in 
order to make a decision with respect to entitlement. 


Non-disclosure and falsehood are matters from which it 
can easily be inferred that such are reasonable grounds for a 
belief that an applicant will not carry on business in 
accordance with law and with integrity and honesty. However 
the Tribunal is of the opinion that such do not ipso facto lead 
to such belief. 


The Tribunal also had the opportunity of listening to 
the Appellant's explanation of the completion of the form. 


The Registrar is of the opinion that the false 
document was prepared by the Appellant with a view to deceive 
or mislead the Registrar and through him the members of the 
public. 


The Tribunal substitutes its opinion with respect 
thereto. The Tribunal is of the opinion that the application 
and renewal was not so prepared and used. The Tribunal is of 
the opinion that the completion by the Appellant in the 
circumstances detailed do not afford reasonable grounds for 
belief that he will not carry on business in accordance with 
law and with integrity and honesty. In the assessment of the 
circumstances of the completion of the forms, the Tribunal is 
mindful of the nature of the offences committed and which were 
not disclosed. 


The Tribunal notes that the present employer is not 
aware of the nature of the details of the offences heretofore 
undisclosed. In the ordinary course the employer would be 
aware of all that is necessary to be disclosed in an 
application. 
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The Tribunal finds that the past conduct of the 
applicant does not afford reasonable grounds for belief that he 
will not carry on business in accordance with law and with 
integrity and honesty. 


Accordingly by virtue of the authority vested in it 
under Section 7(4) of the Motor Vehicle Dealers Act, the 
Tribunal directs the Registrar to refrain from carrying out his 
Proposal, and to renew the registration of the Appellant as a 
motor vehicle salesman provided he informs his present or any 
other employer by way of a statement setting out the details 
necessary to fully answer Question 7 of the application for 
renewal (unqualified by the note therein) and such employer has 
advised the Registrar that he has been so informed together 
with a copy of the statement, and his awareness of the 
Registrar's Notice of Proposal dated the 19th day of May, 1983 
and the Tribunal's Decision herein. 
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BRIAN CRAWFORD 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REFUSE REGISTRATION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
HERBERT KEARNEY, MEMBER 


COUNSEL: Brian Crawford, appearing in person 
Peter J. Wiley, representing the Respondent 


DATE OF 
HEARING: 16th June, 1983 


REASONS FOR DECISION AND ORDER 


The Tribunal finds that the applicant for registration 
Brian Crawford has been convicted of offences as set out in 
Exhibit 5B, some 7 in number. 


On or about the 12th of September 1982, there was 
presented by the intended employer Cruikshank Motors Ltd. 
(hereinafter referred to as employer) to the applicant the 
application required for registration as motor vehicle salesman 
under the Motor Vehicle Dealers Act. Question 7 thereof reads 
as follows 


(line 1) 
"Have you ever been convicted under any 
law of any country, or state, or 
province thereof, of an offence, 
(line 2) 
or are there any proceedings now 
PGE LAS ec riarnlan heii. asc Janes fake omental Yes No 
(line 3) 
If yes, give full particulars:" 


To this question the applicant initially ticked off 
the 'No' box. 


After an officer of the employer completed the 
Certificate of Employer, the application was returned to the 
applicant for delivery personally to the Registrar's office the 
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next morning; a proceeding which the applicant did not know 
would have to be done. During the course of that evening the 
applicant reread the application form, including question 
-number 7. He then proceeded to add to his answer thereto by 
ticking off the box ‘Yes’ and inserting in as to particulars: 


"1967, Car Theft. 1978 Conspiracy to sell a 
controlled drug (bennies)" 


He delivered the application form to the Registrar the 
next morning as directed. He did not inform the employer of 
his additions. 


Subsequently as a result of the communication from the 
Registrar, the totality of the offences and facts related to 
the completion and filing emerged. The employer became fully 
aware. 


The applicant's explanation of his initial limitation 
of checking the 'No' box is that of a misreading of the 
question to be that only of the second line thereof, i.e. 

" ..are there any proceedings now pending?", and that his 
amendment was a result of the later more careful reading of the 
document. He provided no reason why he reread the document. 


The Tribunal is of the opinion that the realization 
that the document was to be taken to a government office, 
external to that of the employer, brought about the rereading 
and amendment. 


The applicant stated that he had intended to inform 
the employer of the amendment but since the officer was out of 
the office when he returned, he was unable to do so immediately 
and thereafter forgot. The Tribunal notes that about two 
months lapsed before the Registrar communicated with the 
applicant so that there was ample time to remedy this earlier 
omission. 


The applicant's explanation of his limitation in 1967 
to the car theft offence is that he thought the other two 
offences concurrently being dealt with were not recorded as 
convictions. The Tribunal notes that an earlier separate 
offence that year was not revealed. 


The applicant's explanation of his omission of the 
offence related to hashish was that he did not know it was on 
his criminal record. 
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The Tribunal in a consideration of the past conduct of 
the applicant is considering it in its totality. 


The Tribunal notes that in recent times the applicant 
has displayed an attitude and actions which have found favour 
in the minds of those who have contact with him. His employer 
is still willing to employ him. Such views are commendable. 


The Tribunal has an obligation under the Statute. 
That Statute is one which the legislature has deemed 
specifically necessary for the protection of the public. Those 
who wish to enter such a field must meet certain criteria. 
Their entitlement to that vocation is limited by certain 
exceptions, one of which is "where the past conduct of the 
applicant affords reasonable grounds for belief that he will 
not carry on business in accordance with law and with integrity 
and honesty”. 


The Tribunal notes for the applicant, as has already 
been done by the counsel for the Registrar, 
Section 8: 


"A further application for registration 
may be made upon new or other evidence 
or where it is clear that material 
circumstances have changed." 


Upon all of the evidence before it, the Tribunal 
finds that "the past conduct of the applicant affords 
reasonable grounds for belief that he will not carry on 
business in accordance with law and with integrity and 
honesty". 


Accordingly, by virtue of the authority vested in it 
under Section 7(4) of the Motor Vehicle Dealers Act, the 
Tribunal directs the Registrar to carry out his Proposal. 
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WAYNE HOPKINS 


APPEAL FROM THE PROPOSAL OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REVOKE THE REGISTRATION AS MOTOR VEHICLE DEALER 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
ROBERT S. BANNERMAN, MEMBER 


COUNSEL: WAYNE HOPKINS, appearing in person 


PETER J. WILEY, representing the Respondent 


DATE OF 
HEARING: llth January, 1983. 


REASONS FOR DECISION AND ORDER 


The Appellant, Mr. Wayne Hopkins, is a young man of 32 
and is the subject of a Proposal made by the Registrar of Motor 
Vehicle Dealers and Salesmen to revoke his registration as a 
motor vehicle dealer. The grounds of the Proposal are that in 
the Registrar's opinion the past conduct of the Appellant as 
Registrant, affords reasonable grounds for belief that he will 
not carry on business in accordance with law and with integrity 
and honesty. The evidence was that on or about November 4th, 
1981 he had made an application for registration in which he 
stated that his answer to question #7 was "No"; question #7 
reads as follows: 


Has the applicant ever been convicted under 
any law of any country, or state, or 
province thereof, of an offence, or are 
there any proceedings now pending? 


In actual fact, the Appellant had been charged with 
eight counts of altering and adjusting odometers, contrary to 
section 35(1) of the Weights and Measures Act of Canada. 


The Appellant had been in Provincial Court and had 
appeared to these charges on at least four occasions when he 
answered question 7 as he did. 
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The Registrar has drawn to the Tribunal's further 
attention the fact that Mr. Hopkins was subsequently convicted 
on five of those eight counts. The Registrar says that he is 
not a proper person to be registered in this industry because 
(a) of the false statement made on the application form, and 
(b) because of the convictions. 


In considering its decision, the Tribunal has been 
affected by certain human aspects of the case. Mr. Hopkins, 
who appeared on crutches by reason of a distressing knee 
affliction, no longer lives with his wife and is trying to 
bring up two children, and helps to support his parents who 
live with him. He has not had the advantage of an extensive 
education. He has apparently been involved with cars, either 
as a painter or body and general mechanic or as a salesman most 
of his life - this seems to be and to have always been his 
metier. It seems almost certain that for him to leave it would 
thereby put him and his dependents into financial distress. 


On the other hand, the industry we are dealing with 
today is an industry afflicted with what Mr. Wiley has quite 
properly described as a wide-spread and deplorable practice, 
that of rolling back odometers. The Tribunal's first and 
foremost function is to protect the public from abuses such as 
this and to encourage the Registrar and his operatives and the 
police and all others charged with the protection of the public 
interest through the enforcement of the law - to encourage them 
through its decisions, and, at the same time, by the same means 
to communicate to the industry and especially those weak 
elements within it who may be tempted to contemplate fraudulent 
practices that these will not be tolerated. 


The result of our deliberations is that public 
interest outweighs, upon our scales, the not inconsiderable 
weight of what we have described as the human factor. 


And yet we would not wish the Appellant to suffer 
unduly. We would wish to see him re-enter the industry as soon 
as the Registrar may feel that he has been rehabilitated 
through the maturing effect of experience. 


It is the Tribunal's decision that the Registrar's 
Proposal should be upheld, that this registration should be 
revoked, but at the same time we would like to think that the 
Registrar will exercise the discretion implied by section 21 of 
the Act at the earliest practicable time. This, of course, 
will largely be up to the Appellant and how he conducts himself 
in the future. 
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RICHARD GARY McCLOCKLIN operating as 
"R - CARS" 


APPEAL FROM PROPOSAL OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REFUSE REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
DALT OUDERKIRK, MEMBER 


SOUNSEL: EARL J. LEVY, Q.C., representing the Appellant 


MICHAEL BADER, representing the Respondent 


MATE OF 
HEARING: 5th April, 1983 


ORDER GRANTING STAY 


UPON application made on behalf of the Registrar of 
fotor Vehicle Dealers and Salesmen, on the 28th day of March, 
1983, for an Order pursuant to Section 7(9) of the Motor 
Vehicle Dealers Act, Revised Statutes of Ontario, 1980, chapter 
299, granting a Stay of the Order of the Commercial 
me Appeal Tribunal released the 3lst day of March, 
1983; 


UPON reading the Notice of Appeal of the Respondent to 
the Supreme Court of Ontario (Divisional Court); 


AND UPON hearing counsel for the Appellant and the 
kespondent, as well as such additional evidence as was this day 
adduced ; 


NOW pursuant to Section 7(9) of the Motor Vehicle 
Jealers Act, the Commercial Registration Appeal Tribunal does 
grant a Stay of the Order until disposition of the Appeal. 
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RICHARD GARY McCLOCKLIN operating as 
oR = CARS" 


APPEAL FROM PROPOSAL OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REFUSE REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
WATSON W. EVANS, MEMBER 
HERBERT A. KEARNEY, MEMBER 


COUNSEL: EARL J. LEVY, Q.C., representing the Appellant 
PETER J. WILEY, representing the Respondent 


DATE OF 
HEARING: 24th February, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant has appealed from the Proposal of the 
Registrar of Motor Vehicle Dealers and Salesmen to refuse 
him registration as a Motor Vehicle Dealer. 


The evidence discloses that the Appellant has had 
three very serious criminal convictions for crimes involving 
violence and/or the threat of violence. Counsel for the 
Appellant has urged upon the Tribunal that he has served his 
sentences and paid his debt to society. We have often said 
before, and no doubt shall have occasion to say again, that 
the Tribunal's function has absolutely nothing to do with 
punishment and so questions as to whether or not a person 
has paid his debt to society or has not paid it or has 
pattly paid it have nothing to do with the deliberations of 
this Tribunal. 


This Tribunal's function is to weight whatever the 
particular merits may be of an application for commercial 
registration and whatever may be considered just and fair to 
the Appellant against what may be considered necessary in 
order to protect the interests of the public. It is the 
public interest which is the primary concern of this 
Tribunal. 


The most serious of the Appellant's three 
convictions had to do with the crime of extortion. At the 
conclusion of a Supreme Court trial before a judge and jury 
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he was sentenced to two-and-a-half years in penitentiary. 
We can only assume that the court was very deeply impressed 
by the seriousness of the evidence upon which that 
conviction, and that sentence, were based. 


An additional reason for the Registrar's refusal to 
Tegister was the fact that the Appellant did not make full 
and complete disclosure of his past criminal record and of 
charges then pending when he filled in his application for 
registration. 


Contrary to counsel's argument made on behalf of 
the Appellant, the Tribunal holds, as it has in the past, 
that the Registrar is fully within his jurisdictional 
competence to withhold registration or to propose to 
withhold registration on the grounds of false statements 
made in an application. We do not believe that the 
Appellant made a completely candid disclosure in his 
application; nor did he create a favourable impression upon 
cross-examination. We do not believe he was properly candid 
in his replies to Mr. Wiley's questions. 


The Appellant's principal shortcoming, however, is 
his demonstrated propensity for violence, and to threaten 
violence, especially when under the influence of alcohol. 


However, there is evidence that the alcohol problem 
is now under control. Also, the very severe sentence which 
the court was moved to impose at the conclusion of the 
extortion trial was substantially reduced when reviewed by 
another court - the Court of Appeal - and even that sentence 
was in effect most substantially reduced to three months, 
plus a term of parole or probation, by the National Parole 
Board of Canada. 


It seems that the Appellant has considerable powers 
of self-control when these are applied with sufficient 
concentration. Mr. Levy has suggested that the extortion, 
the crime of threatening, was an isolated incident. We hold 
a contrary view. There were three convictions involving 
violence. We are convinced that the Appellant has 
dangerous, violent propensities. But, we believe that these 
are exacerbated by alcohol, and that the Appellant has 
demonstrated the capacity to control them. The lack of 
candor in the responses given by the Appellant, in filling 
out the application form, was not total. In actual fact, 
he did disclose the principal elements of his criminal 
record. This disclosure was sufficient to precipitate the 
disclosure through the Registrar's own investigations of the 
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balance of them. Therefore we are inclined to overlook, for 
the moment, the Registrar's allegation of dishonesty in the 
matter of Section 7 of the application form. 


In reaching its decision, the Tribunal has attached 
great importance to the absence of any evidence of any 
propensity towards fraud, theft, or any dishonesty other 
than the allegation of lack of candor in the application 
form. If Mr. McClocklin is permitted to set up business as 
a motor vehicle dealer, that business and the investment of 
time and money which will have been put into it, will, in 
effect, be his bond in assurance to the Registrar, and the 
public at large, against any recurrence of the criminally 
violent conduct of which the Appellant has previously been 
convicted. 


It is clear that the Appellant has a reasonably 
high profile in the Barrie community and we are assured that 
his profile in view of the police is, and will long remain, 
very high indeed. One false step and the Registrar 
undoubtedly will move for the revocation of the registration 
Mr. McClocklin now seeks and surely Mr. McClocklin must know 
that. 


One false step, one repossession accompanied by 
violence, or threatening, and the police, and the Registrar 
of Motor Vehicles, will instantly lower the boom. 


On the basis of that understanding, not without 
reservations, the Tribunal has decided, for the moment, to 
overrule the Registrar's Proposal to Refuse Registration, 
and to order and direct him to register the Appellant after 
all. But the Registrar will undoubtedly keep in touch with 
the Ontario Provincial Police and the local police at Barrie 
and will be expected to move to revoke the registration now 
granted at the very first hint of the kind of criminal 
conduct that the Appellant has demonstrated in the past. * 


* Note: The above decision was appealed to the Supreme 
Court of Ontario (Divisional Court). The 
appeal had not been concluded at the time of 
this publication. 
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JORGE MOTA 


APPEAL FROM THE PROPOSAL OF THE REGISTRAR 
- OF MOTOR VEHICLE DEALERS AND SALESMAN 


TO REFUSE TO GRANT REGISTRATION 


TRIBUNAL: MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
HERBERT KEARNEY, MEMBER 


COUNSEL: RICHARD J. FROST, representing the Appellant 


PETER J. WILEY, representing the Respondent 


DATE OF 
HEARING: 25th May, 1983 


REASONS FOR DECISION AND ORDER 


On December 29, 1982, the Registrar of Motor 
Vehicle Dealers served a Notice of Proposal pursuant to 
Section 7(1) of the said Act on the Appellant to refuse 
the registration of the Appellant. On June 16, 1982 the 
Appellant applied for registration as a salesman pursuant 
to the Act. In the Notice of Proposal, the Registrar 
indicated that he was refusing to grant registration to 
the Appellant because in his opinion "the Appellant's past 
conduct affords reasonable grounds for belief that he will 
not carry on business in accordance with law and with 
integrity and honesty". 


The particular factors relied on by the Registrar 
are firstly, that on October 26, 1979 the Appellant was 
convicted of an offence under Section 169(g) of the 
Bankruptcy Act and secondly, that when the Appellant 
applied for registration on June 16, 1982 he furnished 
false information in that application by failing to 
disclose his conviction pursuant to the Bankruptcy Act. 
During the hearing, the Registrar in his testimony 
indicated that he felt that there had been proper 
disclosure in the 1982 application of Mr. Mota but 
inadequate disclosure in the 1981 application. 


In the Appellant's 1981 sworn statement, he 
indicated the fact of his conviction pursuant to the 
Bankruptcy Act by attaching an Order of the 
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Registrar in Bankruptcy's Order suspending his discharge. 
Mc. Mota's registration, as a salesman, not scrutinized at 
that time by the Registrar Mr. Abrams, was granted and Mr. 
Mota did operate for a period as a registered salesman. 
His registration expired pursuant to the Regulations when 
he applied to transfer to a prospective dealer - his 
common-law wife and a friend of hers, Marie Fernandez. 

Mr. Mota then reapplied for registration as a salesman on 
June 16, 1982 to Europa Car Sales (the dealer being the 
father of his common-law wife) and in this application 
disclosed his conviction pursuant to the Bankruptcy Act 
and for extortion and assault, as well as his periods of 
incarceration. This application was scrutinized by the 
Registrar. 


The Registrar led evidence that Mr. Mota received 
three months incarceration for activities set out in a 
Statement of Agreed Facts which was filed on consent of 
both counsel. 


In brief Mr. Mota made arrangements to remove the 
assets of a business or at least substantial assets of a 
business and commence a new business venture after 
assigning his existing enterprise or really rather its 
liabilities but not his assets to a trustee in bankruptcy. 


The Tribunal has reached the decision that the 
Registrar has failed to establish the first ground upon 
which he relies in that the Tribunal is of the opinion 
that Mr. Mota did disclose his involvement with the 
authorities and the offence pursuant to the Bankruptcy 
Act. The Tribunal, however, is of the opinion that the 
facts which led to Mr. Mota's conviction pursuant to 
Section 169(g) of the Act indicates past conduct and a 
scheme that affords reasonable grounds for belief that he 
will not carry on business in accordance with law and with 
integrity and honesty. The particular legislation is 
essentially to protect the public and we cannot overlook 
the fact that Mr. Mota, if registered, would be dealing 
with the public. 


Accordingly the Tribunal directs the Registrar to 
carry out his Proposal and to refuse to register the 
Appellant. 
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GREGORY O'CONNOR 


APPEAL FROM A DECISION OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REFUSE REGISTRATION 


TRIBUNAL: MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
J.T. HOGAN, MEMBER 


COUNSEL: GREGORY O'CONNOR, appearing in person 


A.N. MAJAINA, representing the Respondent 


DATE OF 
HEARING: 20th July, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant appeals to the Tribunal from a 
Notice of Proposal of the Registrar of Motor Vehicle 
Dealers and Salesmen dated April 21, 1983, whereby the 
Registrar indicated that he was refusing to register the 
Appellant on the grounds that the past conduct of the 
Appellant affords reasonable grounds that he would not 
Carry on business in accordance with law and with 
integrity and honesty. 


The particular reasons given by the Registrar in 
his proposal were as follows: 


(1) that the Appellant, O'Connor had a record 
of convictions under the Criminal Code; 


(2) that he failed to disclose those 
convictions in his applications for 
registration made March 1, 1983 and May 
27th, 1982, with the exception of a 
conviction for impaired driving; 


(3) that in his application for registration 
of March 1, 1983, he failed to disclose 
the fact of his past employment as a motor 
vehicle salesman. 
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Mr. Abrams, the Registrar, testified before the 
Tribunal that in addition to the conviction for impaired 
driving, the Appellant had been convicted in 1976, | 
pursuant to the Criminal Code, of rhea threatening 
letters; that he had been convicted in 1978 of assault and 
causing a disturbance for which he received a sentence of 
fourteen days; and in 1982 the Appellant had been 
convicted of possession of stolen property. 


The Tribunal heard evidence that Mr. O'Connor was 
issued a certificate of registration on June 25, 1982 to 
Downsview Plymouth Imperial and on October 19° 4196208 
certificate with respect to the same employment. 


Mr. Abrams testified that after receipt of Mr. 
O'Connor's most recent application he became aware of the 
convictions. It was the Registrar's position that had he 
been previously made aware of these convictions, he would 
not have granted registration to Mr. O'Connor in 1982. 


Mr. O'Connor testified concerning the 
circumstances surrounding the convictions and indicated 
the conviction for threatening letters and for the assault 
resulted from domestic strife. He further indicated that 
in the circumstances surrounding the conviction for 
possession of stolen property he was more "sinned against" 
then sinning. 


The Appellant indicated that he had disclosed his | 
past convictions to the Registrar in a telephone | 
conversation. Mr. Abrams could not specifically recall 

such a conversation. 


In his testimony, the Registrar indicated that 
Mr. O'Connor in his interview of March 1983 with him, had 
taken the attitude that he thought that Mr. Abrams was 
aware of his convictions because of the fact of his 
previous registration, and secondly, he thought that he 
need only disclose past criminal convictions in so far as 
they were concerned with autos. 


After hearing the testimony given on behalf of 
the Registrar and the testimony given by the Appellant on 
his own behalf, the Tribunal finds that Mr. O'Connor 
intentionally failed to disclose information, in 
particular, information concerning prior criminal 
convictions. 
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Upon the evidence before it at this hearing, the 
Tribunal finds that the past conduct of the Appellant 
affords reasonable grounds for belief that he will not 
carry on business in accordance with law and with 
integrity and honesty. 


Accordingly by virtue of the authority vested in 
it under Section /(4) the Motor Vehicle Dealers Act, the 
Tribunal directs the Registrar to carry out his proposal. 
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EDWARD ROSE 


APPEAL FROM A PROPOSAL OF THE REGISTRAR OF 
MOTOR VEHICLE DEALERS AND SALESMEN 


TO REFUSE REGISTRATION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
DEAN MYERS, MEMBER 


COUNSEL: JOHN J. LAWLOR, representing the Appellant 
PETER J. WILEY, representing the Respondent 


DATE OF 
HEARING: 3rd May, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant has been a car salesman for over 
two decades having been registered since the inception of 
the Act. 


When in 1974 the Appellant applied for 
registration as a motor vehicle dealer, he was registered 
as a motor vehicle salesman upon terms and conditions. 
The reason for the terms and conditions was the 
Appellant's involvement when employed by Kalstan Motors 
Limited with the sale of cars where odometers had been 
tampered with. The Appellant remained registered until 
December 1979; the registration lapsed when he did not 
apply for a renewal thereof. 


The Tribunal finds: 


i: During the years 1980 and 1981 the Appellant 
carried on business which required 
registration under the Act without being 
registered. Accordingly he contravened 
Section 3 thereof. 


ae Between the months of January 1980 and June 
1981, the Appellant altered, adjusted or 
permitted alterations or adjustments to 
odometers of 3 motor vehicles which were in 
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his possession or control in such a manner that 
as a result of the alteration or adjustment the 
total distance indicated on the odometer was 
other than the total distance traveled by the 
motor vehicles. Accordingly, he contravened 
Section 19(1) of the Regulation 665 R.R.O. 1980 
made pursuant to the Act. The alterations 
related to: a car in which there was a rollback 
of some 19,000 kilometers, purchased for $2,900 
and resold for $3600; a car where the rollback 
had been 29,000 kilometers, purchased for $3900 
and sold for $4400; a car where the rollback had 
been 39,000 kilometers, purchased for $3850 and 
resold for $4,700. 


aks In respect of this latter car the Appellant was 
on the 20th day of July 1982 convicted under the 
Criminal Code of defrauding Pineview Pontiac 
Buick Limited of more than $200. 


Based upon the above factors, the Registrar 
issued a proposal to refuse to register the Appellant as a 
motor vehicle salesman upon an opinion that such past 
conduct affords reasonable grounds for belief that he will 
not carry on business in accordance with law and with 
integrity and honesty. 


It has been submitted that because of the 
financial problems confronted by the Appellant during the 
period when the above circumstances occurred that a 
eee ener subject to terms and conditions should be 
made. 


In the protection by the Legislature of the 
consumer, there is required registration for the carrying 
on of this business. As one having been engaged in the 
business for such a considerable period of time, this was 
well-known to the Appellant. However, he carried on 
business in complete disregard for this requirement. 


The Tribunal reiterates its view of the 
seriousness, vis-a-vis the consuming public, of tampering 
with odometers. Though all aspects of the industry are 
important, there is no doubt that correct odometers go to 
the very basis of protection for consumers - for whose 
benefit the legislation was passed. 
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The action by the Appellant in tampering with 
three odometers was not only in direct breach of the law, 
but was done in spite of the fact that the Appellant was 
aware of the consideration in that regard that had been 
given at the time of his registration by the Registrar 
heretofore as a motor vehicle salesman subject to terms 
and conditions. 


Accordingly the Tribunal is of the opinion on the 
facts before it that the Appellant is disentitled to 
registration in that, the past conduct of the Appellant 
affords reasonable grounds for belief that he will not 
carry on business in accordance with law and with 
integrity and honesty. Accordingly by virtue of the 
authority vested in it under Section /7(4) of the Motor 
Vehicle Dealers Act, the Tribunal directs the Registrar to 
carry out his Proposal. 
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YVES TURGEON 


APPEAL FROM A DECISION OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REVOKE REGISTRATION 


TRIBUNAL: MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
WATSON W. EVANS, MEMBER 
BRIAN CONDIE, MEMBER 


COUNSEL: YVES TURGEON, appearing in person 


A.N. MAJAINA, representing the Respondent 


DATE OF 
HEARING: 26th July, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant appeals to the Tribunal from a Notice 
of Proposal dated March 30, 1983, of the Registrar of Motor 
Vehicle Dealers and Salesmen to revoke his registration. 


In the Proposal, the Registrar indicates that he 
believes and alleges that the past conduct of the 
registrant, Turgeon, affords reasonable grounds for belief 
that he will not carry on business in accordance with law 
and with integrity and honesty. 


Evidence called on behalf of the Registrar, 
specifically dealing with the question of Mr. Turgeon's 
registration, indicated that the Appellant had been 
registered intermittently since 19/1 to the present time; 
that according to the records kept and maintained by the 
Ministry, he had been registered as a salesman of the 
registered motor vehicle dealer, Cyrville Chrysler Plymouth 
Limited, from October 29, 1981 to the present; that he was 
never registered to Civic Motors Ltd. 


With respect to the particular reasons relied on by 
the Registrar, evidence was heard to establish the following: 
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(1) On August 20, 1981, Yves Turgeon as a salesman 
employed by Civic Motors Ltd., became involved in the sale 
of a 1981 Honda Accord to a Mary Rivard at a total sale 
price of $9,665.00 and a trade-in of a 1976 Plymouth Colt 
automobile of $2,500.00. 


(2) On the same day, Mr. Turgeon became involved in the 
resale of the 1976 Plymouth Colt to a Olga Haz for 
$3,500.00. Mr. Turgeon requested that Olga Haz provide him 
with two cheques, one to Civic Motors Ltd for $2,500.00 plus 
sales tax and the transfer fee; and another cheque payable 
to Mme. M. Rivard for $1,000.00. 


(3) Subsequent events revealed that Rivard at no time 
received the cheque for $1,000.00. 


(4) The incident was reported to Civic Motors Ltd. and 
the dealer, Mr. Mierins, immediately paid out $1,000.00 to 
Olga Haz to protect the reputation of the dealership. 


(5) When Mr. Turgeon was questioned concerning the 
incident by Mr. Mierins, he admitted that he had made an 
outside deal with Haz and that as long as Civic Motors Ltd. 
got $2,500.00 the rest of the incident was none of the 
dealer's business, notwithstanding the fact that Turgeon 
prepared an order slip purportedly signed by Olga Haz for 
$2,677.00, which she had not in fact signed, in order that 
Civic Motors Ltd. would not be aware that the 1976 Plymouth 
Colt had been resold for $3,500.00 and not $2,677.00 


Mr. Abrams, the Registrar, testified that he was 
informed of the incident and on three separate occasions 
requested Turgeon to attend an interview to discuss the 
incident. Turgeon phoned on one occasion indicating he saw 
no reason to attend any meeting. On January 2/7, 1983, the 
Registrar indicated to Turgeon that he should reconsider his 
decision and attend the meeting or alternatively enter into 
further negotiations with Mierins. Turgeon never responded 
to this request. 


Mr. Turgeon testified in his own behalf. In his 
defence he stated that at the time he basically saw nothing 
wrong with what he had done in the transaction in question, 
as he felt both Mrs. Rivard and Miss Haz received fair value 
at the time. 
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After reviewing the testimony, the Tribunal has 
found that the past conduct of the Appellant affords 
reasonable grounds for belief that he will not carry on 
business in accordance with law and with integrity and 
honesty. On the evidence before it, we feel that Miss Haz 
was the victim of fraudulent behaviour and the only reason 
she was not permanently victimized, was the integrity of Mr. 
Mierins. In order to preserve the reputation of his 
company, Mr. Mierins paid out a substantial sum of money, 
$1,000.00, for which Mr. Turgeon indicated no intention to 
reimburse him. 


Accordingly by virtue of the authority vested in it 
under Section 7(4) of the Motor Vehicle Dealers Act, the 
Tribunal directs the Registrar to carry out his proposal to 
revoke the registration of the Appellant. 
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ALBERT T.J. VINK operating as 
T.J. TRUCKS 


APPEAL FROM A DECISION OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REVOKE REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
KEITH T. COULTER, MEMBER 


COUNSEL ALBERT T.J. VINK, appearing in person 
STEPHEN AUSTIN, representing the Respondent 


DATE OF 
HEARING: 30th August, 1983. 


REASONS FOR DECISION AND ORDER 


The Appellant, Albert T.J. Vink, appealed to this 
Tribunal from the Proposal of the Registrar of Motor Vehicle 
Dealers and Salesmen to revoke his registration as a motor 
vehicle dealer for the following reason as set out in the 
Notice of Proposal dated May 10th, 1983: 


In my opinion Vink is disentitled to 
registration under Section 5 of the Act 
because his past conduct affords 
reasonable grounds for belief that he 
will not carry on business in accordance 
with law and with integrity and honesty. 


Particulars in support of the Registrar's Proposal 
were given in the said Notice of Proposal as follows: 


It has been reported that during the 
month of October, 1982, Vink purchased a 
1974 Honda Civic motor vehicle bearing 
Ontario licence number HNJ 103 (the 
"vehicle'') from one Martin Gleason 
("Gleason"). On or about the 20th day 
of October, 1982, Vink sold the vehicle 
to one Susan Walker ("Walker"). It is 
being alleged in respect of the 
transaction that; 
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. When he purchased the vehicle from 


Gleason, Vink failed to forward 
"notice'’ to the Ministry of 
Transportation and Communications as 
required by Section 12(2) of the 
Highway Traffic Act, R.S.O. 1980, 
Chapter 198. 


. When he advertised the vehicle for 


sale in the Auto Trader, Vink failed 
to identify the address of the 
premises from which he was authorized 
to operate as required by Section 
18(1) of Regulation 665, R.R.O. 1980. 


. Vink failed to operate only from 
premises that were approved by the 
Registrar as required by Section 
13(3) of Regulation 665, R.R.O. 1980. 


. When he sold the vehicle to Walker, 


Vink failed to record on the sales 
order all of the information required 
by Section 16(2) of Regulation 665, 
R.R.O. 1980. 


- When he sold the vehicle to Walker, 


Vink failed to record his 
registration number on the sales 
order as required by Section 16(4) of 
Regulation 665, R.R.O. 1980. 


. When he sold the vehicle to Walker, 


Vink arranged for or acquiesced in 
the issuance of a "safety standards 
certificate" in respect of the 
vehicle when the vehicle did not 
comply with the performance standards 
prescribed by Regulation 483, R.R.O. 
1980, made under the Highway Traffic 
Act, &.5.0. 180(sic), Chapter 198. 


. Vink provided a false bill of sale to 
Walker to assist in an unlawful 
purpose, namely, to evade payment of 
tax imposed on the transaction by the 
provisions of the Retail Sales Tax 
Act, R.S.O. 1980, Chapter 454. 
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8. Vink failed to record the transaction 
in his Garage Register as required by 
Section 42(1) of the Highway Traffic 
Act, R.S.O. 1980, Chapter 198. 


The Tribunal has heard extensive testimony from Mr. 
Basil Pocock, a vehicle inspector of 21 years' experience 
with the Ministry of Transport and Communications who is 
also a highly qualified professional mechanic. 


The Tribunal is satisfied that the Registrar's case 
has been substantially made out. 


The Tribunal is reluctant to deprive any registrant 
who appears before it of his or her means of earning a 
livelihood. The Tribunal would prefer to find some way of 
disposing of this matter in a manner generous to the 
Appellant, who does not impress us in any way as a criminal 
type. We feel his attitude toward the operation of the 
motor vehicle business which he has been carrying has been 
more "careless" or "care-free'"’ than intentionally criminal. 


However, three serious malfeasances, in particular, 
have been established, which we perceive to be notable in 
the following order of seriousness: 


| The safety standards certificate was improperly 
procured by Vink in circumstances amounting to dishonest 
conduct in order to facilitate the sale of the vehicle in 
question to Miss Walker and thereby ensure an unreasonably 
large profit from the transaction to him when, in fact, such 
safety certificate ought never to have been issued at all 
for that car in the condition in which it was conveyed to 
her. Mr. Pocock testified that one of the front brakes was 
in fact in such unsafe condition when the vehicle was 
delivered to Miss Walker, that had the operator of the 
vehicle applied the brake suddenly in an emergency 
situation, such as, for example, when rounding a curve at 
relatively high speed, she might easily have lost control. 
A very terrible accident could therefore easily have 
resulted from Vink's greedy and dishonest act, perhaps 
resulting in multiple fatalities. 


The Tribunal finds this the most shocking of his 
wrong-doings, especially as Miss Walker was an inexperienced 
young person who had misplaced her confidence in Vink. 
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A. Vink provided a false Bill of Sale to Miss Walker 
in circumstances amounting to a conspiracy to defraud the 
Treasurer of Ontario of the appropriate and proper sales tax 
in respect of this transaction. 


3. In selling the vehicle in question to Miss Walker 
he breached the provisions of Section 16(2) and (4) of 
Regulation 665, R.R.O. 1980 as alleged. Here again he acted 
dishonestly. 


The above misconduct relates to Items 6, 7, 4 and 5 
of the Registrar's Particulars of which there were 8 in 
all. The Tribunal finds that the balance of these 
Particulars, Items 1, 2, 3 and 8 have also been established; 
in short, that all the items of complaint have been 
established. 


The Tribunal has no choice other than to concur 
with the Registrar. Therefore, by virtue of the authority 
vested in it under Section 7(4) of the Motor Vehicle Dealers 
Act, the Tribunal directs the Registrar to carry out his 
Proposal. 
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CHARLES A. WOOD 


APPEAL FROM A DECISION OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REFUSE TO GRANT REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
WATSON W. EVANS, MEMBER 
HERBERT KEARNEY, MEMBER 


COUNSEL: CHARLES A. WOOD, appearing in person 
STEPHEN AUSTIN, representing the Respondent 


DATE OF 
HEARING: 6th September, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant, Charles A. Wood, appealed from a 
decision of the Registrar of Motor Vehicle Dealers and Salesmen 
which is set out in the latter's Notice of Proposal to refuse 
to register him as a motor vehicle salesman on the grounds that 
his past conduct affords reasonable grounds for belief that he 
will not carry on business in accordance with law and with 
integrity and honesty. 


Particulars on which the Registrar's decision were 
based are set out as follows: 


In concluding that the Applicant is not 
entitled to registration I have taken 
into account the following: 


1. It is alleged that the Applicant has 
a record of convictions for criminal 
offences which relate to his fitness 
for registration under the Act. 


2. It is further alleged that the 
Applicant failed to fully disclose 
the details of his criminal record on 
his application for registration made 
the 4th day of May, 1983. 
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In point of fact Mr. Wood had filed an pee 
for registration which he had completed. One of the 
questions was question No. 7 which reads: 


Have you ever been convicted under any 

law of any country or state or province 
thereof of an offence or are there any 

proceedings now pending? 


and he appears to have answered that "No". 
The said question 7 further reads: 


If "yes" give fully particulars of all 
such convictions and proceedings on a 
separate sheet. 


NOTE: Where the applicant has been 
previously registered, list only 
those convictions which have 
occurred since the date of last 
filing. You are not required to 
disclose any conviction in respect 
of which a pardon has been granted. 


However, notwithstanding the fact that he ticked the 
box marked "No", thereby giving the negative response to the 
question No. 7, Mr. Wood appended to his application and filed 
therewith a handwritten note reading as follows: 


I left a graduation party in Petawawa 
after having had a few drinks, it was 
after midnight and I was tired. I pulled 
to the side of the highway to rest. I 
parked well off the road and planned to 
get some sleep because I felt it would 
not be safe to proceed until I had rested 
somewhat. The officer followed the law 
to the letter and charged me with 
refusing the test on the premise that the 
keys were in the ignition (the car was 
not moving) and therefore I was ‘in care 
and control of the said automobile’. 
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These proceedings took place in Pembroke 
county court and were handled by Pembroke 


Our se. 


Charged with not taking breathalyzer test 
and lost licence for 3 months. 


Subsequently, the Registrar instituted further 
inquiries resulting in the unearthing of a substantial 
record of criminal convictions as summarized in Exhibit 5 
filed at this hearing as follows: 


March 28, 1968 
Ottawa 


May 10, 1968 
Ottawa 


August 6, 1968 
Ottawa 


December 2, 1969 
Ottawa 


April 23, 1970 
Ottawa 


October 26, 1970 
Smiths Falls 


November 2, 19/70 
Smiths Falls 


Possession, Section 296(a) C.C. 2 
charges. Suspended sentence and one 
year probation and $100 bond on each 
charge. [This related to possession 
of stolen goods. ] 


Theft of Auto, Section 280(a) C.C. 
Suspended sentence. 


(1) Theft of Auto Sec 280(a) C.C. 
(1) 8 mos def and 5 indef. 


(2) Dangerous Driving, Section (4) 
CeCe 
(2) 5 mos def & 1 mo indef conc. 


Att BE with Intent SEC 406 (b) 
3 mos and probation for one year. 


BE & Theft Sec 292 (1) (b) C.C. 
3 months. 


BE With Intent Sec 292(1) (a) C.C. 
1 yr def & 6 mos indef. 


(1))> BE: & Theft Sec 292: (1) Cb)3C.Ge 
(4 charges) (102) 12 months def 
and 6 months indef on each. 


(2) BE With Intent Sec 292(1) C.C. 
(2 charges) 


Charge conc & conc with sentence 
1979-10-26. 
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June 24, 1971 BE & Theft See 292(1)(b)i C.Ce (2 
charges) 

Pembroke 9 months on each charge 
conc & consec to sent., dated 
1970-11-02. 

oly 3,9 4974 Escape Lawful Custody Section 125 (2) 

Pembroke C.C. 8 months conc with sentence 


dated 1971-06-24 but consec to 
sentence serving. 


May 28, 1974 B & E with Intent Sec 206(1) (a) 
C.C. 3 months 


Mr. Abrams, the Registrar of Motor Vehicle Dealers 
and Salesmen in propounding his Proposal cited above has come 
to the conclusion that Mr. Wood, the Appellant, is not (at 
least at this time) a proper person to be entrusted with the 
responsibility of registration under the Motor Vehicle 
Dealers Act. While the very serious convictions which have 
been brought to our attention took place more than nine years 
ago when Mr. Wood was a very young man, they were serious and 
many of them had to do with motor vehicles. Notwithstanding 
that the Appellant has evidently remained out of trouble for 
some nine years now - which we consider an excellent record - 
and notwithstanding that he appears to be gainfully and 
usefully employed at the present time in a motor vehicle 
sales establishment, the Tribunal cannot say that it 
considers the Registrar's decision or the rationale 
underlying it to have been wrong. The Tribunal cannot say 
that it should overrule the Registrar's decision. To the 
contrary, we find that the Registrar's decision is in line 
with our own view as to how the interests of the public 
should be protected. We feel that the registration should be 
withheld at least for the immediate future. Perhaps at some 
future time, particularly, if a pardon is applied for and 
granted, the Registrar might see fit to change his views. In 
the meantime the Tribunal finds itself bound to endorse them. 


Accordingly by virtue of the authority vested in it 
under section 9(4) of the Motor Vehicle Dealers Act the 
Tribunal directs the Registrar to carry out his proposal. 
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CARL C. WOODSIDE 


APPEAL FROM A DECISION OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REFUSE REGISTRATION 

TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
WATSON W. EVANS, MEMBER 
HERBERT KEARNEY, MEMBER 

COUNSEL: PETER J. WILEY, representing the Respondent 
No one appearing for the Appellant 


DATE OF 
HEARING: 24th February, 1983 


DECISION AND ORDER 
The Tribunal determines as follows: 


1. The Appellant was given Notice of Adjourned Hearing 
the 17th day of January, 1983, as evidenced by Exhibit 3 
which contains the further Notice that the 


“hearing will proceed in accordance with 
the Appointment for and Notice of hearing 
dated the 24th day of December, 1982." 


which included the following Notice: 


"....if you do not attend at the hearing 
the Commercial Registration Appeal 
Tribunal may proceed in your absence and 
you will not be entitled to any further 
notice in the proceedings. 


2. The Appellant has not appeared. 

BY VIRTUE OF THE AUTHORITY vested in it under Section 7 of 
the Statutory Powers Procedure Act and under Section 7(4) of 
the Motor Vehicle Dealers Act, 


The Tribunal directs the Registrar to carry out his proposal. 
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EDITH ABRAMSON 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
D.H. MacFARLANE, MEMBER 


COUNSEL: ALBERT ABRAMSON, representing the Appellant 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 14th November, 1983 


REASONS FOR DECISION AND ORDER 


During the hearing the Appellant's claims were reduced 
to these items: 


(1) An area in the ceiling of the 
northeast corner of the master bedroom 
of about one inch where tape has 
loosened and some leaking was alleged to 
have developed. 


(2) A vertical crack in the poured 
concrete foundation wall where water had 
been entering. 


(3) Ceramic floor tiles in vestibule, 
hall and kitchen were cracked and uneven. 


Upon hearing the evidence and what was said by counsel 
for the Appellant and the Respondent, the Tribunal has reached 
the conclusion that the first problem, above, was not part of 
the leakage problem which was brought to the attention of the 
Warranty Program during the first year and purportedly 
Tepaired, but a problem separate from it. In the alternative, 
the Respondent, as claimant, has not established to the 
Tribunal's satisfaction, through adequate proofs or otherwise, 
that it was part of any problem properly brought to the 
Warranty Program's attention within the period of the one year 
Warranty. Since it is not a major structural defect, the claim 
in respect of this item must fail. 
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Similarly, the second claim item fails. While the 
crack in question was apparently noted by the Warranty Program 
during the first year it was not then a warranted item because 
it was excluded by section 13(2) of the Act, to wit, because it 
was an item within the contemplation of the exclusion set out 
in section 13(2)(d). Later, after the first year warranty had 
expired, water came in. The Tribunal holds that this is a 
clear case of precisely what the Act does not warrant - to wit, 
a crack caused by normal drying and shrinking of materials - 
which is a perfectly normal incident in the maturing of a new 
residential building having a concrete foundation - and the 
leak which appeared in this place over a year after occupancy 
began (perhaps several years later) not being a major 
structural defect as defined, is a responsibility of the owner 
being part of her obligation to herself to provide proper 
maintenance. 


There is a line which separates problems which may 
properly be called "defects" which are warranted and covered by 
the protection offered by this statute and other problems which 
have to be taken care of by the owners themselves as part of 
normal maintenance. The problem in this case may be close to 
that line but it falls on the owner's side of it. 


The claim relating to the third problem came the 
closest to success. The evidence was that the Appellant 
complained of it during the first year and that the builder 
repaired numerous of the cracked tiles before running out of 
materials (i.e., tiles). The evidence indicates that the 
Appellant accepted these repairs and seemed satisfied with 
them, to the extent that she cancelled or abandoned the request 
for a further inspection by the Warranty Program and 
subsequently reopened this complaint after the one year 
warranty had expired. This claim fails for two reasons - 
firstly, the Tribunal will not put the Warranty Program in the 
position of being obliged to entertain claims, selectively or 
otherwise, which are out of time. To the contrary, the time 
limitations must be upheld. It is part of the legislation. It 
may be deemed to be intended to be applied and applied 
impartially in all cases. Secondly, even were this claim not 
out of time, the Tribunal is not satisfied upon the evidence 
set before it that the problem arises from poor workmanship. 
Certainly the Ontario Building Code is not offended; it is not 
a major structural defect and certainly the materials used were 
not defective. Rectification would consist of removing the 
whole floor, installing a poured concrete bed (in place of the 
plywood underlay supplied by the builder) and laying new 
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tiles. Such a major and costly undertaking, with the 
concomitant very serious effect upon the precedents in 
“accordance with which the Fund's monies are expended, will not 
be ordered in this case upon the very imperfect evidence 
offered in support of the Appellant's claim. The argument 
which also supported it, while sincere and graciously 
presented, similarly failed to overcome our reservations. 


Accordingly, pursuant to the authority vested in it 
under section 7 of the Statutory Powers Procedure Act R.S.O. 
1980, Chapter 482, and the Ontario New Home Warranty Plan Act, 
R.S.O. 1980, Chapter 350 the Tribunal is obliged to dismiss 
this appeal and hereby directs the Respondent not to pay the 
claim hereunto relating. 


96 


ARIE ADWOKAT 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY SINGER, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: ARIE ADWOKAT, appearing in person 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 17th May, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant's claim was based on the existence of a 
certain crack or cracks in basement walls as described in the 
evidence which permits or permit the leakage of water into the 
basement. Not having given written notice in the matter to the 
Respondent within one year, it was incumbent upon the Appellant 
to bring the claim within the description of a major structural 
defect to succeed. 


Upon a consideration of the evidence of the Appellant, 
the Tribunal finds that the defect or defects do not come 
within the meaning of the term "major structural defect" as 
defined in the Regulation to the Statute. The Tribunal finds 
that the crack or cracks do not result in 


"failure of the load-bearing portion of 
any building or materially and adversely 
affect its load-bearing function" or 


“that materially and adversely affects the 
use of such building for the purpose for 
which it was intended." 


Accordingly by virtue of the authority vested in under 
Section 16(3) of the Ontario New Home Warranties Plan Act, 
R.S.O. 1980, Chapter 350, the Tribunal directs HUDAC New Home 
Warranty Program to disallow the claim. 


of 


MR. AND MRS. GIUSEPPE AVOLA 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HARRY SINGER, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: ANTHONY AVOLA, as agent for the the Appellants 


PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 6th May, 1983 


REASONS FOR DECISION AND ORDER 


Since no written notice was given to the Program 
within the first year, in order to succeed the Appellants must 
demonstrate that their claim is based on the existence of a 
Major Structural Defect as defined in the Regulations. 


The Tribunal makes the following findings: 


The area of the canteen wine cellar known as the 
northwest corner is used for the storage of wine and 
foodstuff. There is a crack at the corner - the intersection 
of two walls. The water comes through the seam between the 
footing and the foundation. When it rains there is an entry of 
water along the floor to a drain. 


In an area which is used for the laundry and 
freezer, known as the southeast corner, there is also‘a crack 
in the wall. There has been a leakage of water through this 
crack on one occasion. 


The Tribunal finds in respect of both areas (and 
cracks) that there is no failure of the load-bearing portion of 
the building and the load-bearing function is not materially 
and adversely affected. The Tribunal also finds that there has 
been no material and adverse affect on the use for which they 
were intended, of the building and areas, namely, the canteen 
area and the laundry and freezer area. 
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The claimants, however, rested their claim on the 
inclusion within the definition of “major cracks in basement 
walls". The Tribunal finds in respect of the canteen area, the 
northwest corner, there is no major crack. The seepage of 
water in itself does not lend to a conclusion that the crack is 
a major one. In this instance, the water is, in any event, 
arising from the seam. This relates back to the finding of the 
Tribunal that there has been no failure of the load-bearing 
portion of the building and that the load-bearing function has 
not been materially and adversely affected by its presence. Ir 
respect of the other crack, it, as described by the witnesses 
on both sides, also cannot in any way be described as major. 
Indeed (though that in itself is not the guiding factor) water 
appeared on only one occasion. 


Accordingly the Tribunal finds that the condition of 
the basement wall in the two areas is not that of a major 
structural defect nor because of such. 


Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranties Plan 
Act, the Tribunal directs HUDAC New Home Warranty Program to 
disallow the claim. 
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BRUCE BEACOM 
r APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 

ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: BRUCE BEACOM, appearing in person 


BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 9th September, 1983 


RULING - GRANTING ADJOURNMENT 


UPON application made on behalf of counsel for the 
Respondent on the 9th day of September, 1983 for an Order 
granting an Adjournment of the hearing scheduled to commence on 
the 20th day of September, 1983 


AND UPON hearing submissions of counsel for the 
Respondent and the Appellant in person 


NOW pursuant to Section 21 of the Statutory Powers 
Procedure Act, the Commercial Registration Appeal Tribunal does 
gtant an Adjournment of the hearing peremptorily to 17 - 18 - 
21 November, 1983. 
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BRUCE BEACOM 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: ROBERT SPENCE, representing the Appellant 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 17th, 18th, 21st and 22nd November 1983 


REASONS FOR DECISION AND ORDER 


The factual situation herein is similar to that in 
re Rayner and in re Lockwood (Reasons for Decision and Order 
teaied contemporaneously and attached hereto for reference), 
subject to variations (not relevant) of time and figures but 
with some differences. The Tribunal adopts the findings, 
reasons and rationale applied in re Rayner and in re Lockwood 
as applicable to that part of the factual situation herein of 
similar nature. 


The Tribunal finds that the deposit of $2,000 referred 
to in the Agreement of Purchase and Sale was in fact paid. 


The issue to be determined by the Tribunal is whether 
the moneys paid by the purchaser were deposits as defined in 
Regulation Section 1(1), i.e. "moneys received...by or on 
behalf of the vendor from a purchaser on account of the 
purchase price payable under a purchase agreement.." 


The Tribunal finds in the affirmative with regard to 
all monies paid. 
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In this matter: there was an undertaking by the 
solicitor to hold the monies paid on the interim closing in a 
term deposit; the purchaser has made a claim for compensation 
to the Law Society; no judgment has been obtained. The 
Tribunal reiterates its opinion that these facts are not 
relevant to the issue of whether the monies were paid as 
deposits on behalf of the vendor. 


The Tribunal finds that the purchaser is entitled to 
compensation by virtue of Section 14(1)(a), the limits being 
fixed by Regulation Section 6(1) and (Za 


Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranties Plan Act, 
The Tribunal directs HUDAC New Home Warranty Program to allow 
the claim in the amount of $20,000 and due interest pursuant to 
Section 53 of the Condominium Act and Section 33 of Regulation 
121 of the Act. * 


* Note: The above decision was appealed to the 
Supreme Court of Ontario (Divisional Court). 
The appeal had not been concluded at the 
time of this publication. 
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BRENT BERTRAND 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 
TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 
COUNSEL: H. JAMES MARIN, representing the Appellant 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 9th September, 1983 


Brian Campbell, representing the Respondent 
RULING - GRANTING ADJOURNMENT 


UPON application made on behalf of counsel for the 
Respondent on the 9th day of September, 1983 for an Order 
granting an Adjournment of the hearing scheduled to commence on 
the 20th day of September, 1983 


AND UPON hearing submissions of counsel for both 
parties 


NOW pursuant to Section 21 of the Statutory Powers 
Procedure Act, the Commercial Registration Appeal Tribunal does 
grant an Adjournment of the hearing peremptorily to 17 - 18 - 
21 November, 1983. 


103 


BRENT BERTRAND 

; APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, ee CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: H. JAMES MARIN, representing the Appellant 


BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 17th, 18th, 21st and 22nd November 1983 


REASONS FOR DECISION AND ORDER 


The factual situation herein is similar to that in 
re Rayner and in re Lockwood (Reasons for Decision and Order 
Saree contemporaneously and attached hereto for reference), 
subject to variations (not relevant) of time and figures but 
with some differences. The Tribunal adopts the findings, 
Teasons and rationale applied in re Rayner and in re Lockwood 


as applicable to that part of the factual situation herein of 
Similar nature. 


The Tribunal finds on the evidence before it, that the 
monies in the amount of $1,000, $4,000, and $16,000 paid to 
Bookman & Associates in trust were deposits received on behalf 
of the vendor. Though no written direction in respect thereof 
was filed before the Tribunal, the Tribunal finds that in fact 
the $16,000 was paid pursuant to a direction from the vendor. 


It notes further that a Judgment has been obtained by 
the plaintiff against the defendant for return of deposit paid 
in the amount of $21,000. It would be incongruous if a 
decision in the Civil Courts giving rise to such a Judgment 
would be contradicted by a finding by the Tribunal that monies 
paid were not a deposit. 
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The issue to be determined by the Tribunal is 
whether the moneys paid by the purchaser were deposits as 
defined in Regulation Section 1(1), i.e. "moneys 
received...by or on behalf of the vendor from a purchaser on 
account of the purchase price payable under a purchase 
agreement.." 


The Tribunal finds in the affirmative with regard 
to all monies paid. 


The purchaser has made an application for payment 
out of the Compensation Fund of the Law Society of Upper 
Canada . In an Affidavit with the application the purchaser 
declared: 


"13. It is my belief that a solicitor 
and client relationship could reasonably 
be said to have existed between myself 
and Steven Miles Bookman insofar as I 
entrusted him with funds pursuant to the 
Agreement. In so doing, I demonstrated 
my confidence that he would exercise his 
duties in connection with that trust in 
an. honest and professional manner. 


14. I believe that Steven Miles Bookman 
wrongfully paid over these monies which 
were expressly payable to Bookman & 
Associates, in trust, to the Vendor 
without my direction and prior to 
closing. As a result, I have suffered a 
loss in the amount of $21,000.00." 


The Tribunal is of the opinion that such statement 
does not invalidate a finding that the monies were deposits 
within the meaning of the Act and Regulation. As stated in 
the letter of the Secretary of the Law Society of Upper 
Canada of April 13th, the purchaser "would have to prove...a 
solicitor and client relationship in existence between (the 
purchaser) and Mr. Bookman." 


The Tribunal finds that the purchaser is entitled 
to compensation by virtue of Section 14(1)(a), the limits 
being fixed by Regulation Section 6(1) and (2). 
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AEA Eo! by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranties Plan 
Act, 


The Tribunal directs HUDAC New Home Warranty Program to 
allow the claim in the amount of $20,000 and due interest 
pursuant to Section 53 of the Condominium Act and Section 33 
of Regulation 121 of the Act. * 


* Note: The above decision was appealed to the Supreme 
Court of Ontario (Divisional Court). The 
appeal had not been concluded at the time of 
this publication. 
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BOBBY RUBINO OF CANADA LIMITED 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS MEMBER 
LOUIS RICE, MEMBER 


COUNSEL: JEFFREY B. SIMPSON, representing the Appellant 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 5th May, 1983 


REASONS FOR RULING 


Under section 10(3)(b) of the Ministry of Consumer and 
Commercial Relations Act: 


"The person requiring the hearing shall be 
afforded an opportunity to examine before 
the hearing any written or documentary 
evidence that will be produced or any 
report the contents of which will be given 
in evidence at the hearing." 


In the instant matter, the Appellant, as demonstrated 
through Exhibit A, requested an opportunity to make such an 
examination. The Section makes no requirement as to a request, 
and is silent in this regard. The Tribunal finds that there 
has been no compliance with the request. 


As to the action that should follow, the Tribunal has 
taken note of certain comments made in the Manual of Practice 
on Administrative Law and Procedure in Canada (Mundell, 
February 1972, page 13) in respect of such a provision: 


“The duty of compliance falls upon the 
administrator or person making the 
allegations or proposing to put the 
documentary evidence or report before the 
hearing." 
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Further: 
"The function of the Tribunal is to 
satisfy itself at the hearing that the 
provisions have been complied with so that 
the party or applicant or licensee is not 
surprised by allegations or evidence. 
Where the Tribunal feels that these 
provisions have not been complied with to 
the prejudice of the party or the 
applicant or licensee, the Tribunal should 
grant an adjournment." 


With respect to the particular document that counsel 
for the Respondent placed before the witness: if counsel wishes 
to use that document in order to refresh the memory of the 
witness, he may do so; however, if counsel wishes to introduce 
it as evidence before the Tribunal, it is a document which 
would come within the meaning of the Section and in respect of 
which there has not been compliance. 


The Tribunal will now recess to enable counsel for the 
Respondent to make available to counsel for the Appellant the 
documents which come within the meaning of the Section. 
Following that, counsel for the Appellant will have the 
Opportunity of making a request for an adjournment. The 
Tribunal will deal with the matter in accordance with the 
comment of Mundell, because the Tribunal must determine not 
only non-compliance, but "non-compliance to the prejudice of 
the party". 
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BOBBY RUBINO OF CANADA LIMITED 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS MEMBER 
LOUIS RICE, MEMBER 


COUNSEL: JEFFREY B. SIMPSON, representing the Appellant 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 5th May, 1983 


REASONS FOR DECISION AND ORDER 


Bobby Rubino of Canada Limited (hereinafter referred 
to as Rubino Canada) was incorporated on 22nd May, 1979 under 
federal law. 


Bobby Rubino (Downtown) Limited (hereinafter referred 
to as Rubino Downtown) was incorporated on the 2nd May, 1980 
under the laws of the Province of Ontario. 


Officers and directors of Rubino Canada and Rubino 
Downtown were Messrs. O'Brien, Tyler and Morden. At all 
relevant times, each of the above Companies acted through 
O'Brien. 


Rubino Canada was a licensee of a U.S. corporation to 
operate certain restaurants, and Rubino Downtown was a licensee 
of Rubino Canada in respect of such a restaurant. 


Coolmur Properties Limited (hereinafter referred to as 
Coolmur) is a corporation and is a builder registered under the 
Program. Mr. Waxman is a director and shareholder of Coolmur. 
At all relevant times, the Corporation acted through Mr. Waxman. 
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On the 23rd day of April, 1980 there was executed an 
Offer to Lease between Rubino Canada and Coolmur in respect of 
- certain premises to be used as a restaurant. There is recited: 


'',..BOBBY RUBINO OF CANADA LIMITED, in 
Trust for a corporation to be incorporated 
(hereinafter called the "Tenant"') hereby 
offers to lease from COOLMUR PROPERTIES 
LIMITED (hereinafter called the 
“Land Lord '*)% i..." 


Paragraph 13 of the said Offer to Lease reads as 
follows: 


"The Landlord acknowledges that the Tenant 
is executing this Offer to Lease as 
trustee for a company to be incorporated 
or for an existing corporation and the 
Tenant shall have the right to assign this 
Offer to such corporation without the 
consent of the Landlord and upon notice of 
such assignment to the Landlord and upon 
the assumption by such corporation of 
Tenant's obligations under this Offer to 
Lease and the Lease, the Tenant shall have 
no further obligation or liability under 
this Offer to Lease or the lease." 


There was no assignment of lease as such, but on the 
15th day of April, 1981, there was executed a Lease between 
Coolmur as "Landlord" and Rubino Downtown, (which had been 
incorporated in the meantime), as "Tenant". 


The Tribunal notes again the reference in the Offer 
to Lease that: 

'"...upon notice of such assignment to the 
Landlord and upon the assumption by such 
corporation of Tenant's obligations under 
this Offer to Lease and the Lease, the 
Tenant (i.e. Rubino Canada - insertion by 
Tribunal) shall have no further obligation 
or liability under this Offer to Lease or 
the lease." 
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So there was flagged to Coolmur the position of 
Rubino Canada in respect of the Lease. The signatories both to 
the Offer of Lease and the Lease through which the Corporations 
acted were O'Brien (with another director) and Waxman. 


In the Fall of 1981, Rubino Downtown began to fall 
in arrears with rent. On the llth July, 1982, Rubino Downtown 
vacated the leased premises. Coolmur has started suit against 
Rubino Downtown and other individuals, including O'Brien in 
their personal capacity in respect of the lease and actions by 
parties in respect of the leased premises. 


On the 3lst August, 1981, Rubino Canada entered into 
an Agreement of Purchase and Sale with Coolmur to purchase a 
condominium suite and gave a deposit of $20,000. The 
transaction was never consummated. The Tribunal finds in 
respect of the said Agreement of Purchase and Sale that there 
was failure on the part of Coolmur as vendor to perform the 
contract, in that the premises were not completed as required 
by the Agreement. The Appellant accordingly claims entitlement 
to be paid out of the guarantee fund. 


The Program has disallowed the claim "due to 
circumstances surrounding the current litigation between 
Coolmur Properties Limited and Bobby Rubino (Downtown) 
Limited". The circumstances are related to discussions alleged 
to have taken place between Waxman and O'Brien. It was alleged 
by Waxman that O'Brien stated to him that the deposit of 
$20,000 under the Agreement of Purchase and Sale could be 
setoff as against accrued rental arrears. There is a direct 
conflict as to this discussion between Waxman and O'Brien. 


The Tribunal finds that whatever was said, no firm 
agreement in this regard was concluded. Indeed on record, the 
$20,000 continued to appear as a deposit. It appears as such 
in the letter from Coolmur solicitors’ of November 11, 1982, 
and in their letter of February 8, 1983. 


The Tribunal finds that there is no basis for the 
application of the doctrine of estoppel. 


The Tribunal finds that there is no dispute between 
the claimant and the vendor within the meaning of Regulation 
Section 4(4) for there is no dispute related to the Agreement 
of Purchase and Sale. 
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,- The Tribunal finds that the Appellant has a valid 
entitlement to compensation under Section 14(a) of the Act in 
‘that the Appellant has a cause of action against the vendor 
resulting from the vendor's failure to perform the contract. 


Accordingly by virtue of the authority vested in it 
|under Section 16(3) of the Ontario New Home Warranties Plan 
Act, the Tribunal directs HUDAC New Home Warranty Program to 
allow the claim. * 





* Note: The above decision was appealed to the Supreme Court 
of Ontario (Divisional Court). The appeal had not 
been concluded at the time of this publication. 
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KEVIN AND MARGARET BOLTON 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: PATRICIA HENNESSY, representing the Respondent 
No one appearing for the Appellants 


DATE OF 
HEARING: 14th September, 1983 


DECISION AND ORDER 


BY VIRTUE OF THE AUTHORITY vested in it under Section 7 of the 
Statutory Powers Procedure Act and under Section 16(3) of the 

Ontario New Home Warranties Plan Act, the Tribunal determines 

as follows: 


1. The Appellants were given notice by registered mail on the 
30th day of May, 1983, of the Appointment For Hearing as 
evidenced by Exhibit 2 which contains the further Notice: 

” if you do not attend at the hearing the 
Commercial Registration Appeal Tribunal may 
proceed in your absence and you will not be 
entitled to any further notice in the 
proceedings." 


2. The Appellants have not appeared. 


3. No evidence has been placed before the Tribunal in respect 
of the claim. 


4. There being no evidence placed before it in respect of the 
claim the Tribunal directs the Program to disallow the claim. 
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BERNARD AND MARY BOUCHER 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM AND 
APPLICATION BY THE RESPONDENT FOR AN ORDER 


(1) That the Appellants do authorize an 
inspection and examination, at a convenient 
time, of the home and premises which are the 
subject of the claim, and in that regard the 
Respondent be granted the right, by its 
servants and agents, to inspect and examine 
the said house and premises and to take 
photographs thereof. 


(2) That the Appellants be directed to make 
available to the Respondent at or before the 
said inspection, all reports, memoranda, 
quotations, estimates, invoices, receipts, 
sketches and photographs made up to this time 
regarding the condition of the house and its 
premises. 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
MATTHEW SHEARD, VICE-CHAIRMAN AS MEMBER 
MARY JANE BINKS-RICE, VICE CHAIRMAN AS MEMBER 


RULING - GRANTING APPLICATION. 
NS EE LIGALLUN 


UPON a consideration of the matter by the above panel 
of the Commercial Registration Appeal Tribunal upon considering 
the application, the decision and the submissions (argument, 
Appellant's submissions, reply submissions by Respondent and 
Appellant). 


NOW the Commercial Registration Appeal Tribunal doth 
order as follows: 


(1) That the Appellants do authorize an 
inspection and examination, at a convenient 
time, of the home and premises which are the 
subject of the claim, and in that regard the 
Respondent be granted the right, by its 
servants and agents, to inspect and examine 
the said house and premises and to take 
photographs thereof. 
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(2) The Respondent shall be afforded an 
opportunity to examine before the hearing any 
written or documentary evidence that will be 
produced or any report the contents of which 
will be given in evidence at the hearing. 


This Order is subject, however, to the right, hereby 
reserved to the Appellants, to object to the submission of all 
or any evidence which shall or may result from such inspection 
at the hearing of this matter upon any grounds which the 
Tribunal, at such hearing, may then deem proper. 


DATED at Toronto this 22nd day of September, 1983. 
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MICHAEL BRUNNOCK 


APPEAL FROM THE DECISION OF THE CORPORATION DESIGNATED 
3 TO ADMINISTER THE ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW THE CLAIM 


TRIBUNAL: MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
DON MACFARLANE, MEMBER 


COUNSEL: MICHAEL BRUNNOCK, appearing on his own behalf 


PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 10th March, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant herein took possession of the new home 
in July of 1977. In the spring of 1982 the Appellant observed a 
crack in each of two walls in his basement; the larger of the 
two cracks being approximately 1/16" and extending to the floor 
area permitting water seapage in this area. 


On June 21, 1982 the Appellant directed a letter to 
the Ontario New Home Warranties Plan hereinafter referred to as 
HUDAC concerning his problem, and on August 6, 1982 filed a 
Claim with the programme. In order for the Appellant to 
succeed, he must show that his claim is based upon the existence 
of a major structural defect as defined by the Act. 


The Tribunal heard testimony from the Appellant 
himself and from Mr. Hunter, a conciliator with the HUDAC 
programme who visited the dwelling on September 3, 1982 and 
February 16, 1983. 


The Tribunal has concluded from this testimony that 
there has been no failure of any load-bearing portion of the 
building nor has its load-bearing function been materially and 
adversely affected. The Tribunal has also concluded that the 
use of the dwelling for the purpose for which it was intended 
has not been materially or adversely affected. Accordingly the 
Tribunal directs the Corporation to disallow the claim. 


116 


NINA AND PAUL CAMPBELL 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE ONTARIO NEW HOME 
WARRANTIES PLAN ACT 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY SINGER, MEMBER 
JOHN HURLBURT, MEMBER 

COUNSEL: JOEL R. PALTER, representing the Appellants 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 12th April, 1983 


REASONS FOR DECISION AND ORDER 


The relief sought by the Appellant in this appeal is 
an Order directing HUDAC New Home Warranty Program to perform 
or pay for the performance of certain work more or less as 
described in an estimate of the firm of Joe Collins Mechanical 
Drainage Plumbing and Drainage Contractor, Brooklin, Ontario, 
which reads in part as follows: 


To complete the following work: 


1) Excavate area 38' x 52' to depth of 4' & 
remove all soil from property. 


2) Fill excavated area with 4' of compacted 
sand-fill. 


3) Trench & install 435' weeping tile pipe 
ends of runs connected together. 


4) Pump out existing septic tank. 


5) Trench & install 3" solid pipe from 
septic tank & connect to new weeping bed. 


6) Back-fill system & cover with topsoil & 
grade area. 


7) Clean site & sod all excavated areas. 


A ig 


The cost of the work proposed in that estimate as 
shown therein would be $5,147.00 but the quotation does not 
cover the cost of removing or replanting trees on the 
“property. This claim of the Appellants is based upon the 
proposition that such work is necessary to rectify a major 
structural defect as defined in the Regulations to the Ontario 
New Home Warranty Plan Act, specifically Ontario Regulation 726. 


The claim of the Appellants is inevitably based on the 
words, found at subsection (0), subclause Cit). “that 
materially and adversely affects the use of such building for 
the purpose for which it was intended". 


The evidence was that the septic system was not 
working properly. In a letter of June 16th, 1982, 15 days 
prior to the end of the 5 year warranty period, the Appellant 
Paul B. Campbell advised the Warranty Program that: 


Our septic system is not functioning. 
Effluent is rising to the surface producing 
an environmental and health hazard. 


Specifically the effluent was escaping or discharging 
from the system some 50' to 70' away from the nearest point of 
the house and running into a ditch at the front of the 
building, a storm ditch which carried it away but we were told 
that were it not for a rupture or bursting of the berm or clay 
dike at the end of the bed adjacent to the street then such 
effluent would have backed up into the basement. Had that 
happened the Tribunal concurs that the health of the occupants 
of the claimants’ house might well have been set at risk. But 
this is not the case. Nor has the local Health Unit which has 
been actively involved in inspecting the problem taken the 
steps which would almost immediately have followed if its 
officials and inspectors had deemed anyone's health to be at 
direct and immediate risk. No work orders have been issued. 
So it cannot be said that a condition exists at the present 
time, the time of the hearing of this claim, where there is 
something happening which is having a material and adverse 
effect upon the use of the building for the purpose for which 
it was intended, that is to say, safe habitation within the 
ordinary course. 


Moreover such a claim as this could only succeed if 
the causal fault were itn no way imputable to the claimant. Now 
here the Respondent through a thorough and effective 
cross-examination of the witnesses called by the Appellant has 
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convinced the Tribunal that the problem results at least in 
part from the effect of trees planted and growing atop the soil 
bed of this septic system - a situation that the homeowner 
ought surely to have known was likely to damage the system and 
should never have permitted or acquiesced in. 


The homeowner has a duty to maintain his property in a 
intelligent and responsible way. Mr. Eng, an inspector for the 
local Health Unit who impressed us as showing a high level of 
impartiality and professional integrity, was questioned on 
cross-examination concerning the Regulations to the 
Environmental Protection Act which prohibit trees and shrubs 
from being planted over tile beds or from existing within an 
area within 15' of a bed and he advised us that the roots of 
trees and shrubs must be kept away from such tile or leaching 
beds because the roots, as they grow, seek the moisture and 
nutriment which is present in the pipes and soon, unless they 
are checked and removed, they will wreck the function of the 
bed. Mr. Eng felt that the trees were a secondary cause of the 
problem. He felt that perhaps a primary cause was the quality 
of the soil. But the secondary problem was nonetheless, in our 
assessment of the facts, a real one and one which contributed 
to the effect complained of. 


Mr. Collins was a sewage contractor called by the 
Appellant. He expressed the opinion that the trees in question 
were immature and that the root problem was not just secondary 
but a very minor one. The real problem in his opinion had to 
do with the heavy quality of the soil. The soil was too heavy 
and this did not permit aeration and ventilation and 
consequently the tile bed had failed. 


The Tribunal feels that the problem here is due to the 
relative smallness of the septic tank which is an 850 gallon 
tank and also to the relative smallness of the leaching bed 
having regard to the size of the house. It is a large house 
having four bathrooms, a kitchen , and automatic dish and 
clothes washing facilities. In short, we have here a house and 
a household producing a large outflow of liquid waste and a 
sewage disposal system which tends to be not inadequate but 
what we might call meagre. The tile bed is not really as big 
as one might wish and the soil here, the native soil as well as 
the soil which was placed over the pipes, is clay or composed 
of relatively small aggregate being clay-like. The overall 
effect is that we have here a small facility to do a big job. 
The reserve area suitable for an extension of a tile bed at the 
rear of the house has been preempted by a swimming pool and 
also a well has been dug in that rear area. 
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So we have a situation not unusual in the course of 
life's exigencies which can be described as an imperfect 
Situation which is yet one which could be lived with if extra 
care were taken. A crude analogy might be drawn to a situation 
where an especially large person might be equipped with some 
organ vital to his or her health which, like this leaching bed, 
was rather small; say we had a 250 pound man equipped with some 
vital organ such as his heart or liver or bladder which was 
rather on the small side. One which was more appropriate to a 
much smaller person. He could get by with this provided he 
took proper care of himself in the circumstances of life in 
which he found himself. In this case, special care in 
maintaining this septic system was called for. The system 
should have been subject to annual or biannual maintenance and 
certainly the trees and shrubs which in our opinion were 
definitely the responsibility of the owners should not have 
been allowed. The existence of these trees and shrubs put an 
extra load on the fragile system which in the course of 
reasonable maintenance the Appellant should not have 
permitted. The shrubs should have been removed, root and 
branch, if we may put it that way as part of proper 
maintenance. Now section 13 of the Ontario New Home Warranties 
Plan Act in its second subsection reads as follows: 


A warranty under subsection 1 does not apply 
in respect of damage resulting from improper 
maintenance. 


The Tribunal finds firstly that there is no gross 
impairment in the use of this building for which it was 
intended, to wit, occupation as a residence and secondly, we 
find contributory fault on the part of the claimant to the 
extent that he did not maintain the property properly, he 
permitted these trees and shrubs to exist and their roots and 
emanations contributed to the problem of which he now 
complains. Although the invasion of the roots into the tile 
bed was not the primary cause it could be described perhaps as 
the last straw, a straw which changed the situation from one 
which could be lived with to a situation which has now, 
presumably, become intolerable to him. For both these reasons 
the Tribunal is unable to conclude that the Compensation Fund 
established under this Statute should be ordered to meet the 
costs of whatever work may now be necessary. For both these 
reasons the Appeal fails and the decision of the Warranty 
Program is hereby upheld. 
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JAY CAVIEDES 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW THE CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
MATTHEW SHEARD, VICE-CHAIRMAN AS MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: JAY CAVIEDES, appearing in person 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 3rd February, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant herein took possession of the new home 
on the 3lst day of January 1978. The purchase was with an 
unfinished basement which was shown in part as a “intended rec 
room". 


Following the Spring 1981 thaw, water began to seep in 
at the floor level of three walls in the third level. On the 
22nd day of June 1982, the Appellant formalized a claim on the 
basis of a major structural defect in respect of a problem 
described as a leak in the 


"west wall and south west corner as well as 
the east wall 3rd level. This happens 
everytime there is a heavy rainstorm. We 
did not keep records of every time it rained 
but the most recent times were June 15, 1982 
and June 20, 1982. There was a severe case 
during this spring's thaw. In every case 
you could actually see water running from 
the wall onto the floor. The humidity is 
very high at all times on that level 
(between 75 - 95%)." 


The Tribunal finds that water does seep through at the 
floor of the above level as evidenced by the water stains on 
the concrete floor. The Tribunal finds that there was no 
evidence before it of cracks exterior or interior. 
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Since the claim was made beyond one year, in order to 
succeed, the Appellant must demonstrate that his claim is based 
upon the existence of a major structural defect as defined in 
Regulation 726 R.R.O. 1980, section 1, paragraph (o): 


The Tribunal finds upon the evidence before it that 
there has been no failure of any load-bearing portion of the 
building nor has its load-bearing function been materially and 
adversely affected. No direct evidence in this regard was 
placed before the Tribunal and no such evidence from which the 
Tribunal could draw such a conclusion. 


No sufficient evidence was placed before the Tribunal 
to make findings of ‘significant damage due to soil movement', 
or of ‘major cracks in the basement wall', or of any ‘chemical 
failure of materials'. Such dampness as occurs is of a kind 
‘not arising from the failure of a load-bearing portion of the 
building’. 


The Tribunal finds further that the seepage of water 
is not such "that materially and adversely affects the use" of 
the home for the purpose for which it was intended, namely, a 
billiard room or family room which could come within the 
context of the description of "rec room". The areas have been 
used and continue to be used for such purposes. The seepage of 
water may be such as to cause inconvenience, but even such 
inconvenience can be lessened by minimal remedial action. The 
Tribunal finds that the use is not adversely affected to an 
important degree nor considerably. 


The above findings exclude the complaint from that 
being related to a major structural defect and the Tribunal has 
so found in respect of similiar complaints dealt with in a 
number of hearings, and in particular Re Forma (11 C.R.A.T. 94). 


The Tribunal finds that the condition of the third 
level areas complained of is not that of a major structural 
defect nor because of such. 


Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranties Plan 
Act, the Tribunal directs the Corporation to disallow the clain. 
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P.M. CREIGHTON 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
DON MacFARLANE, MEMBER 


COUNSEL: JOSEPH CREIGHTON, agent for the Appellant 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 14th June, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant has brought a claim before the Tribunal 
on the basis of a major structural defect in respect of a crack 
in the basement wall through which water has seeped in. This 
crack was about an 1/8" wide, 7' approximately in height, 
running from the ceiling to the floor of the basement. It had 
been repaired in rather a conspicuous way by the application of 
an approximately 1' wide coating of a bituminous material. We 
understand this was done by the builder at an early date at the 
end of construction but prior to the initial occupancy. 


Since this claim was brought beyond the one year of 
the warranty, in order to succeed the Appellant has been under 
an obligation to demonstrate that his claim is based upon the 
existence of a major structural defect as defined in Regulation 
726, Revised Regulations of Ontario 1980, Section 1, Paragraph 
(o). 


Upon the evidence before it, the Tribunal finds there 
has been no failure of any load-bearing portion of the building 
nor has its load-bearing function been materially and adversely 
affected. No direct evidence in regard to the failure of any 
load-bearing portion of the building in respect to its 
load-bearing function was placed before us. We do not believe 
this house is in danger of collapse, imminently or otherwise. 
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The Tribunal finds that the seepage of water through 
the crack is not such as to materially and adversely affect the 
use of the home for the purpose for which it was intended. 

That use has been, is and for the future undoubtedly will be, 
normal residential occupancy; what has been called "residential 
occupancy in the normal course". The family have continued 
their occupancy and even the laundry facility in the basement 
has continued to function after some accommodative alterations 
have been made. It cannot be said that this house is 
uninhabitable in any real sense. 


The claimant has made some comment as to soil movement 
having taken place. However, in order to bring the claim 
within this aspect of the definition, there must be significant 
damage due to that cause. The Tribunal does not find such 
significant damage due to that cause or within the meaning of 
the Regulation. Nor does the crack come within the inclusion 
“major cracks in basement walls". The fact that water seeped 
in to the degree described does not indicate a "major crack" as 
contemplated in the warranty's definition. 


The Tribunal finds that the condition of the basement 
wall by virtue of the crack described before the Tribunal was 
not that of a major structural defect within the meaning of the 
terms of this particular warranty. 


Accordingly and by virtue of the authority vested in 
it under Section 16 of the Ontario New Home Warranties Plan 
Act, the Tribunal directs HUDAC New Home Warranty Program to 
disallow the claim. 


124 


DR. J.R. DACEY 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
MATTHEW SHEARD, VICE-CHAIRMAN AS MEMBER 
STEPHEN PUSTIL, MEMBER 


COUNSEL: DR. J.R. DACEY, appearing in person 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 10th November, 1983 


REASONS FOR DECISION AND ORDER 


The issue in this case is basically a simple one as 
the Tribunal perceives it. The Appellant is claiming interest 
on the grounds that the Warranty Program has owed him the cost 
of necessary repair work for some 33 months, more or less. 


The evidence disclosed that the Appellant's claim was 
for certain items of repair work and that the Respondent 
Warranty Program did not dispute the principle of its liability 
under the Act but there had been discussion by letter or 
otherwise (we refrain from using the word wrangling) right down 
to March 8th, 1983 and even beyond. March 8th would have been 
the earliest date on which, as we perceive the facts, the 
amount of the Respondent's liability, that is to say, $9,662.20 
was actually settled and determined. 


The Tribunal holds that interest, even if it were 
payable under the law as it stands (which is another question 
altogether, and an open question) such interest could not have 
commenced until the date on which the amount was settled and 
agreed to by both parties. So long as the amount is in 
dispute, the Warranty Program cannot be faulted for not paying 
it. In the absence of any fault on the part of the Warranty 
Program we can perceive no liability to pay interest. 


Lees 


On the evidence before it, the Tribunal holds that no 
such point in time when the amount due was settled can be 
determined for even to the date of this hearing, for the 
evidence discloses that the Appellant has yet to furnish the 
Respondent with a release. In these circumstances, the 
Tribunal finds that the Appellant is not entitled to his claim 
for interest. Consequently, by virtue of the authority vested 
in it under Section 16(3) of the Ontario New Home Warranties 
Plan Act, the Tribunal directs HUDAC New Home Warranty Program 
to disallow the claim. 
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M. W. DUNN 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HARRY L. SINGER, MEMBER 
STEPHEN PUSTIL, MEMBER 


COUNSEL: BRIAN CAMPBELL, representing the Respondent 
No one appearing for the Appellant 


DATE OF 
HEARING: 12th July, 1983 


DECISION AND ORDER 


BY VIRTUE OF THE AUTHORITY vested in it under Section 7 of the 
Statutory Powers Procedure Act and under Section 16(3) of the 

Ontario-New Home Warranties Plan Act, the Tribunal determines 

as follows: 


1. The Appellant was given notice by registered mail on the 
2nd day of May, 1983 of the Appointment For Hearing as 
evidenced by Exhibit 2 which contains the further Notice: 


",..if you do not attend at the hearing 
the Commercial Registration Appeal 
Tribunal may proceed in your absence and 
you will not be entitled to any further 
notice in the proceedings." 


2. The Claimant has not appeared. 


3. No evidence has been placed before the Tribunal in respect 
of the claim. 


4, There being no evidence placed before it in respect of the 
claim the Tribunal directs the Program to disallow the claim. 


LT 


MR. & MRS. SMINE FAYAD 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
WATSON W. EVANS, MEMBER 
STEPHEN PUSTIL, MEMBER 


COUNSEL: MR. SMINE FAYAD, appearing in person 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 5th January, 1983 


REASONS FOR DECISION AND ORDER 
a EU AND URUER 


The Applicant is claiming before the Tribunal on the 
basis of a major structural defect in respect of three cracks 
in the basement wall through which water has seeped in. 


The Tribunal finds that there did develop three 
Cracks, one in the north wall and two in the south wall 
directly opposite, hairline in appearance, wider at the top 
than at the bottom, and extending through the basement so that 
water seeped through, necessitating removal of drywall, and 
certain repairs. The north wall has been repaired by 
excavation on the outside and the application of cement under 
pressure. An attempt is to be made to repair the cracks on the 
south wall. Drywall is in the process of being replaced. 


Since the claim was made beyond one year of the 
Warranty, in order to succeed the Applicant must demonstrate 
that his claim is based upon the existence of a major 
Structural defect as defined in Regulation 726 Revised 
Regulations of Ontario 1980, Section 1, Paragraph (0) and has 
certain inclusions as follows: 


"Significant damage due to soil movement' and ‘ma jor 
cracks in basement walls'. 
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Upon the evidence before it, the Tribunal finds there 
has been no failure of any load-bearing portion of the building 
nor has its load-bearing function been materially and adversely 
affected. No direct evidence in regard to the failure of any 
load-bearing portion of the building in respect to its 
load-bearing function was placed before the Tribunal. 


The Tribunal finds that the seepage of water through 
the crack is not such as to materially and adversely affect the 
use of the home for the purpose for which it was intended. 


The claimant has alleged that soil movement must have 
taken place. However, in order to bring the claim within this 
aspect of the definition there must be significant damage. The 
Tribunal does not find such significant damage within the 
meaning of the Regulation. The cracks do not come within the 
inclusion "major cracks in basement walls". The fact that 
water seeped in to the degree described does not indicate a 
major crack. 


The Tribunal finds that the condition of the basement 
wall by virtue of the cracks described before the Tribunal was 
not that of a major structural defect. 


Accordingly, by virtue of the authority vested in it 
under Section 16 of the Ontario New Home Warranties Plan Act, 
The Tribunal directs HUDAC New Home Warranty Program to 
disallow the claim. 
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ROSARIO GALLELLA 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L.SINGER, MEMBER 
D.H. MACFARLANE, MEMBER 


COUNSEL: R. GALLELLA, appearing in person 
CAROL STREET, Tepresenting the Respondent 


DATE OF 
HEARING: 28th July, 1983 


REASONS FOR DECISION AND ORDER 
EEN AND URDER 


Since no written notice was given to the Program 
within the first year in order to succeed in its claim upon 
this warranty the Appellants have been under the obligation to 
demonstrate that their claim was based on the existence of a 
Major structural defect as defined in the Regulations. The 
Tribunal makes the following findings: 


The tiles in the bathroom, especially adjacent to 
the shower stalls are in an appalling condition and clearly in 
need of repair. The builder apparently made inadequate 
attempts to remedy this problem but the Warranty Program was 
not called in till approximately fourteen months after 
occupancy began. There is a second bathroom in the house and 
persons residing in the house are free to use it. They are not 
denied, as occupants, the use of a bathroon. They can go to 
the second bathroom. 


There are cracks, two in number, emanating from the 
door or window of the garage. These are quite small. The 
bricks are not supporting the weight of the house. 


The Tribunal finds in respect of both areas and of 
the cracks that there is no failure of the load-bearing portion 
of the building and the load-bearing function is not materially 
and adversely affected. 
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The Tribunal also finds that there has been no ; 
material and adverse affect on the use for which the house was 
intended, namely, residential occupancy in the normal course. 
The cracks are not, in the Tribunal's view, "major", as the 
term is used in the definition section. 


The Tribunal sympathizes with the claimants, 
especially in respect to the mess in the bathroom but it simply 
is not free to allow this claim under the Act as it stands. 


Accordingly, by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranty Plan Act, 
the Tribunal directs the HUDAC New Home Warranty Program to 
disallow the claim. 


15a 


B.S. GERMENEY and P. GERMENEY 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: ROBERT SPENCE, representing the Appellants 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 9th September, 1983 


RULING - GRANTING ADJOURNMENT 


UPON application made on behalf of counsel for the 
Respondent on the 9th day of September, 1983 for an Order 
granting an Adjournment of the hearing scheduled to commence on 
the 20th day of September, 1983 


AND UPON hearing submissions of counsel for both 
parties 


NOW pursuant to Section 21 of the Statutory Powers 
Procedure Act, the Commercial Registration Appeal Tribunal does 
grant an Adjournment of the hearing peremptorily to 17 - 18 - 
21 November, 1983. 


aS 


B.S. GERMENEY 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: ROBERT SPENCE, representing the Appellant 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 17th, 18th, 21st and 22nd November 1983. 


REASONS FOR DECISION AND ORDER 


The factual situation herein is similar to that in 
re Rayner and in re Lockwood (Reasons for Decision and Order 
ieated contemporaneous ly and attached hereto for reference), 
subject to variations (not relevant) of time and figures but 
with some differences. The Tribunal adopts the findings, 
reasons and rationale applied in re Rayner and in re Lockwood 
as applicable to that part of the factual situation herein of 
identical nature. 


At the time of the reservation of the apartment on the 
24th of December, 1980, the purchaser paid by cheque to Bookman 
& Associates in trust $1,000. On the execution of the Offer, a 
deposit cheque of $2,000 was made to Village East Properties 
Ltd. 


The Tribunal notes that the Agreement of Purchase and 
Sale refers to a deposit of $3,000 ‘inclusive of deposit with 
reservation’. The Decision of the New Home Warranty Program of 
November 25th, 1982 stated (in addition to the already stated 
reasons respecting the balance): 


"In respect of the monies paid by you to 
Village East Properties on December 31, 
1980, in the amount of $3,000.00, the 
Decision of the Warranty Program is that 
these monies constitute deposit monies 
pursuant to the provisions of the Act 
and Regulations.’ 
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The issue to be determined by the Tribunal is whether 
the moneys paid by the purchaser were deposits as defined in 
Regulation Section 1(1), i.e. "moneys received...by or on 
behalf of the vendor from a purchaser on account of the 
purchase price payable under a purchase agreement..." 


The Tribunal finds in the affirmative with regard to 
all monies paid. 


At the time of the interim closing, Bookman and 
Associates per: 'S.M. Bookman' gave an undertaking to the 
purchaser "to hold the balance due on closing in trust and to 
deposit same in an interest-bearing term deposit in the name 
of Brian S. Germeney, pending the closing and transfer of title 
to the above-mentioned unit." The purchaser has made a claim 
for compensation to the Law Society; has not obtained judgment 
against the vendor. As in‘re Rayner and in re Lockwood, the 
Tribunal finds that these circumstances have no bearing on the 
determination of whether the monies paid were deposits which 
the Tribunal so finds. 


The Tribunal finds that the purchaser is entitled to 
compensation by virtue of Section 14(1)(a), the limits being 
Fixed by Regulation Section 6(1) and (2). 


Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranties Plan 
Act, 


The Tribunal directs HUDAC New Home Warranty Program to allow 
the claim in the amount of $20,000 with due interest on $3,000 
from 3lst December, 1980, and due interest on $17,000 from 26th 
February, 1981 pursuant to Section 53 of the Condominium Act 
and Section 33 of Regulation 121 of the Act. 


* Note: The above decision was appealed to the 
Supreme Court of Ontario (Divisional Court). 
The appeal had not been concluded at the 
time of this publication. 
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GARY HARTE 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: GARY HARTE, appearing in person 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 15th September, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant, Mr. Gary Harte, claims that a 
major structural defect exists in his home in respect of a 
crack in the basement wall through which water has 
penetrated. The Tribunal finds that a crack 3' long does 
in fact exist in the said basement wall. It would appear 
that an earlier attempt was made to repair this crack; 
possibly by the builder. It would appear that the repair 
was done from the inside rather than from the outside. It 
would further appear that the repair was adequate for a 
certain period of time; however, this is not by any means 
certain. It is equally possible that the original owner 
from whom Mr. Harte acquired title failed to disclose the 
existence of the problem at the time Mr. Harte 
contemplated and subsequently completed the purchase of 
the property. 


But since the claim has been made beyond the 
one year period of the warranty in order to succeed Mr. 
Harte or any other claimant in a similar position must 
demonstrate that this claim is based upon the existence of 
a major structural defect as defined in Regulation 726, 
R.R.O., 1980, Section 1, paragraph (0). 
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Upon the evidence before it the Tribunal finds 
that there has not been a failure of any load-bearing 
portion of the building nor has the load-bearing function 
of the same been materially and adversely affected. No 
direct evidence in regard to the failure of any 
load-bearing function of the building was placed before 
the Tribunal though Mr. Harte in a very candid manner 
conceded that, in his opinion no such problem existed that 
the walls of the building were in danger of collapse, and 
that the house is not about to fall down. 


The Tribunal finds that the seepage of water 
through the crack is not such as to materially and 
adversely affect the home for the purpose for which it was 
intended, such purpose being residential occupancy in the 
normal course. The claimant asserted and the Tribunal 
would be inclined to agree that dampness in the basement 
is an unhealthy situation. He was not prepared, however, 
to go so far as to say that the house was uninhabitable or 
that he had any intention of moving his family out to some 
other place because of it. In the opinion of the Tribunal 
this crack does not come within the inclusion "major crack 
in basement walls". The fact that water seepage occurred 
to the degree described does not indicate a major crack. 
The Tribunal finds that the condition of the basement wall 
by virtue of this crack which has been described before 
the Tribunal is not that of a major structural defect as 
contemplated and defined in the legislation and its 
regulations. 


Accordingly, by virtue of the authority vested 
in it under Section 16(3) of the Ontario New Home 
Warranties Plan Act, R.S.0. 1980, Chapter 350, the 
Tribunal directs Hudac New Home Warranty Program to 
disallow the claim. 
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PATRICIA HEATH 


TRIBUNAL: 


COUNSEL: 


DATE OF 
HEARING: 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 

ONTARIO NEW HOME WARRANTIES PLAN ACT 

TO DISALLOW A CLAIM 

JOHN YAREMKO, Q.C., CHAIRMAN 

HELEN J. MORNINGSTAR, MEMBER 

LOUIS A. RICE, MEMBER 

No one representing the Appellant 


BRIAN CAMPBELL, representing the Respondent 


9th September, 1983 


RULING - GRANTING ADJOURNMENT 


UPON application made on behalf of counsel for the 


Respondent on the 9th day of September, 1983 for an Order 
granting an Adjournment of the hearing scheduled to commence on 
the 20th day of September, 1983 


Respondent 


AND UPON hearing submission of counsel for the 


NOW pursuant to Section 21 of the Statutory Powers 


Procedure Act, the Commercial Registration Appeal Tribunal does 
grant an Adjournment of the hearing peremptorily to 1/7 - 18 - 
21 November, 1983. 


chs 


PATRICIA HEATH 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: MICHAEL CHYKALIUK, representing the Appellant 


BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: l7th, 18th, 21st and 22nd November 1983 


REASONS FOR DECISION AND ORDER 


The factual situation herein is similar to that in 
re Rayner and in re Lockwood (Reasons for Decision and Order 
issued contemporaneously and attached hereto for reference), 
subject to variations (not relevant) of time and figures but 
with some differences. The Tribunal adopts the findings, 
reasons and rationale applied in re Rayner and in re Lockwood 
as applicable to that part of the factual situation herein of 
identical nature. 


The parties disputed the amount of the claim in the 
following particulars: 


(a) whether an initial deposit of 
$5,000 was paid at all; 


(b) to whom any initial deposit was 
paid; and 


(c) amount of money properly deducted 
as occupancy fee. 


No direct evidence was placed before the Tribunal as 
to the payment and method of payment of $5,000 upon the 
execution of the Agreement of Purchase and Sale. The Tribunal 
notes that paragraph 2 of the Agreement refers to "inclusive of 
deposit with reservation" and the Tribunal finds (on the basis 
of entries in bank statements) that the said deposit was, 
tegardless of the method and time of payment, converted 
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to become a deposit received on behalf of the vendor upon the 
execution of the Agreement of Purchase and Sale and the 
subsequent pursuance thereof by the vendor. 


Subsequent to the taking of possession by the 
purchaser, and upon an agreement with the mortgagee in 
possession by the purchaser subsequently, it was agreed that a 
lower rent would be paid than stipulated in the original 
Agreement of Purchase and Sale. The purchaser claims that the 
deposit monies claim should only be subject to the occupancy 
rent based on the revised occupation payment. The Tribunal is 
of the opinion that it is the amount that is stated in the 
Agreement of Purchase and Sale which is the relevant amount, 
and that any new arrangement with a third party subsequent to 
the events relevant to the claim by the purchaser against the 
vendor are not pertinent. 


The Tribunal finds: 


(a) $5,000 was initially received by or 
on behalf of the vendor from the 
purchaser; 


(b) the payee is irrelevant in that the 
Tribunal finds that the $5,000 
falls within the Regulation, 
Section 1(1); and 


(c) The amount to be deducted is as set 
forth in the Agreement of Purchase 
and Sale. 


Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranties Plan Act, 


The Tribunal directs HUDAC New Home Warranty Program to allow 
the claim in the amount of $15,000 plus due interest (if any) 
less occupancy rent as set out in the Agreement of Purchase and 
Sale pursuant to Section 53 of the Condominium Act and 

Section 33 of Regulation 121 of the Act. * 


* Note: The above decision was appealed to the Supreme 
Court of Ontario (Divisional Court). The appeal 
had not been concluded at the time of this 
publication. 
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MR. AND MRS. LASZLO JUHASZ 
APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 
TO DISALLOW A CLAIM 
TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY SINGER, MEMBER 
WILLIAM WATSON, MEMBER 
COUNSEL: CLIFFORD R. REEVES, Q.C., representing the Appellants 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 12th, 13th, 14th April, 1983 


DECISION AND ORDER 


BY VIRTUE OF THE AUTHORITY vested in it under Section 16(3) 
of the Ontario New Home Warranties Plan Act, 


The Tribunal doth Order that this hearing be dismissed upon 
consent. 
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U. LALL 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE ONTARIO NEW HOME 
WARRANTIES PLAN ACT 


TRIBUNAL: MARY JANE BINKS RICE, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
D.H. MACFARLANE, MEMBER 


COUNSEL: CHAND KHANNA, agent for U. Lall 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING 13th July, 1983 


RULING 


Counsel for the Program has asked for a Ruling from 
the Tribunal as to whether or not it has jurisdiction to 
proceed with an appeal from a decision of the New Home Warranty 
Program when the owner does not attend the hearing in person, 
but proceeds with her application by way of an agent. 


The Tribunal finds that it has jurisdiction to hear an 
appeal in these circumstances. 


The Tribunal specifically places reliance for this 
finding on Section 7 of the Statutory Powers Procedure Act, 
R.S.O. 1980, Chapter 484, which states: 


Where notice of a hearing has been given 
to a party to any proceeding in 
accordance with this Act, and the party 
does not attend at the hearing, the 
Tribunal may proceed in his absence and 
he is not entitled to any further notice 
of the proceedings." 


If the Tribunal may proceed without the Applicant 
when the Applicant has been duly notified, it surely follows 
that it may proceed without the Applicant when the Applicant 
has appointed an agent. 
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U. LALL 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE ONTARIO NEW HOME 
WARRANTIES PLAN ACT 


TRIBUNAL: MARY JANE: BINKS RICE, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
D.H. MACFARLANE, MEMBER 


COUNSEL: CHAND KHANNA, agent for U. Lall 


PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING 13th July, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant, Mrs. U. Lall, appeals to the 
Tribunal from a decision of the New Home Warranty Program, 
hereinafter referred to as "the Program", dated December 
30, 1982, which disallowed the Applicant's claim for 
compensation to the Fund. 


The testimony on behalf of the Appellant 
established that there were some lengthy cracks to the 
exterior of the residence in question, as well as a gap of 
at least one and one-half inches between the concrete 
walkway to the front door and the masonry retaining wall 
approximately twenty feet south of the dwelling. The 
testimony also established that the retaining wall had 
tilted. 


The Tribunal accepted the evidence of Mr. Kenneth 
Rose, a witness called on behalf of the Program, who is a 
conciliator with the Program, and who inspected the 
retaining wall, that in his professional opinion the gap 
had been created by the walkway settling by the normal 
compaction of the ground. He further stated that there 
was no problem using the walkway and the use of the house 
was not affected thereby, and that there was no 
foreseeable failure of the load-bearing function. 
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Since the claim was made beyond one year, in 
order to succeed the Appellant must demonstrate that his 
or her claim is based upon the existence of a major 
structural defect as defined in Regulation 726, R.R.O., 
1980, Section 1, paragraph (0). 


Upon the evidence before it, the Tribunal finds: 


(a) There has been no failure of any 
load-bearing portion of the building nor has its 
load-bearing function been materially and adversely 
affected. 


(b) The crack does not come within the above 
inclusion “major cracks in basement walls". 


(c) The use of the building and the walkway for 
the purpose for which it was intended has not been 
materially or adversely affected. 


(d) The soil movement in this particular case 
which caused the gap between the retaining wall and the 
walkway is normal compaction of the soil, and the 
situation so created is definitely not the result of 
significant damage due to soil movement. 


The above findings would exclude the complaint 
from being that related to a major structural defect. 


Accordingly by virtue of the authority vested in 
it under Section 16(3) of the Ontario New Home Warranties 
Plan Act, R.S.O. 1980, Chapter 350, the Tribunal directs 
Hudac New Home Warranty Program to disallow the clain. 
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RICK AND EDA LEVINE 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW THE CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
LOUIS RICE, MEMBER 


COUNSEL: RICK LEVINE, appearing in person 


BRIAN M. CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 30th November, 1982 


REASONS FOR DECISION AND ORDER 


The facts of this case are not complicated. The 
Appellants entered into a Contract of Purchase and Sale 
with a vendor for the provision of a home. Annexed to and 
forming part of such contract was a schedule thereto 
called "Schedule A" which consisted of a list of some 
forty-one specific items which were to be included as part 
and parcel of the home to be provided. Salient among 
these for our purposes were two items numbers 2 and 37, 
and set out in the schedule in these words: 


Purchase Price to include as follows: 
2. Fully decorated exterior (exterior 
colours to be selected by vendor's 
architect. 
37. Central air conditioning. 


According to the evidence, the air conditioning 
unit was delivered but not installed. The exterior 
painting was not done. Both of these deficiencies were 
rectified at the expense of the home owners, the 
Appellants. 
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Section 14(1) of the Ontario New Home Warranties 
Plan Act reads in part as follows: 


Where, 

(a) a person who has entered into a 
contract with a vendor for the provision of a 
home has a causeof action in damages against the 
vendor forfinancial loss resulting from the 
bankruptcy of the vendor or the vendor's failure 
to perform the contract;....the person or owner 
is entitled to be paid out of the guarantee fund 
the amount of such damage subject to such limits 
as are fixed by the regulations. 


The question before us is whether the Appellants 
have a cause of action in damages against the vendor for 
financial loss resulting from the bankruptcy of the vendor 
for the vendor's failure to perform a contract and whether 
in consequence the home owners are entitled to be paid out 
of the guarantee fund the amount of such damage subject to 
the fixed limits. 


Counsel for the Respondent argued that the case 
is governed by Section 13 which describes the warranty 
provided by the Act, which essentially is that every 
vendor of a home warrants to the owner that the home is 
constructed in a workmanlike manner and is free from 
defects in material, that the home is fit for habitation 
and that it is constructed in accordance with the Ontario 
Building Code and, as well, that it is free from major 
structural defects as defined in the Regulations. This 
means, he said, that the warranty is limited to those 
items. (Always excepting additional warranties provided 
by the Regulations pursuant to Section 13(1)(c) and with 
the specific limitations shown at Section 13(2)). The 
statute must be read sequentially, he said, with Section 
13 preceeding and therefore qualifying or even nullifying 
the effect, whatever it ought to be, of Section 14. 


The Tribunal holds that Sections 13 and 14 must 
be read together and that the proper interpretation of the 
melange of information thereby resultant is that neither 
section can operate to extinguish the protection provided 
by the other but that the implementation of the protection 
given by each must be done in a way accommodative to the 
provisions of the other. In other words, since the 
Legislature has enacted both sections, each must be 
applied with the other in mind: the two sections must be 
accommodated to each other. 


14,5 


The Tribunal had occasion to consider the 
interaction of these two sections in the recent case of 
Renee Williams 10 C.R.A.T. (1982) 117, and held that an 
award under Section 14 against the guarantee fund would be 
made only to the extent that the same was within the 
limits of the warranty provided in Section 13. In its 
Reasons for Decision in that case the Tribunal (at p. 121) 
referred to the warranty set out in Section 13 that the 
home in addition to being free from defects in material, 
"major structural defects" as defined and constructed in 
accordance with the Ontario Building Code should as well 
be constructed in a "workmanlike manner", which, as the 
Tribunal specifically enunciated, "is a question of fact 
to be settled in each case at the Tribunal's discretion 
upon the evidence."’ In the Tribunal's view it is through 
the fair and reasonable application of that discretion, 
which the Legislature surely intended it to have, that its 
sometimes perplexing task, that of accommodating Sections 
13 and 14 each to the other, may be accomplished. 


In the present case there was a clear contractual 
obligation upon the vendor to supply air conditioning, an 
obligation which he failed to discharge in circumstances 
resulting in a financial loss of some degree to the owner, 
for having gone some way towards discharging it, to wit, 
and upon the evidence, having installed the vents and 
having left the compressor in the garage, he had left the 
job, half or partly done, partly undone, and left the 
owner little choice but to complete the work at his own 
expense, expense additional to the prepaid cost of the 
work, expense consequently a financial loss - which is 
what we would call any money outlay made which was a 
second or repeat payment for something already paid for 
but not received. The state or situation disclosed by 
this evidence where this air conditioning system was 
partly installed and yet left uncompleted is what the 
Tribunal in its exercise of its discretion is pleased to 
consider "construction in an unworkmanlike manner". 
Consequently the requirements of both Sections 13 and 14 
have both been met and the way is clear for an award 
against the fund. Although, as it is of interest to note, 
liability would have failed had the builder's hand never 
been set to do task in the first place, for in that case 
there would have been no imperfect installation deemed 
"poor workmanship" nor any liability under the Ontario 
Building Code or arising from the words "fit for 
habitation" for neither the Code nor the concept of 
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habitability require central air conditioning; at least 
not in Ontario. Certainly the total absence of the 
contracted central air conditioning would scarcely be a 
"major structural defect" as defined and we would be 
unwilling at this time to hold "total absence" of 
(contracted) materials as a "defect" in them within the 
intention of the Legislature as perceived. 


The Appellants also contracted for exterior 
painting which was not provided and felt obliged, 
reasonably in the Tribunal's view, to lay out further 
money, funds additional to the contract price paid, to 
have that done - which constitutes financial loss in line 
with our reasoning set out above. Leaving the exterior 
unpainted, when painting was contracted for, was not, in 
our view, "good workmanship" and therefore here again the 
Tribunal would see fit to exercise its discretion in the 
Appellants’ favour against the fund were it not for the 
word "constructed" which is found in the Act in the term 
"constructed in a workmanlike manner". Try as we may, we 
cannot determine that a paint brush is an implement of 
construction. Surely it is an implement of decoration. 
But Section 13 gives no warranty that the decorating of 
the home shall be done in a workmanlike manner - only the 
construction. In consequence of that somewhat nice 
distinction this portion of the Appellants' claim fails. 


It fails as do also the remaining claim items. 
These were all matters in respect to which the Warranty 
Program has already paid money in full settlement. The 
Corporation's cheques were cashed but the Appellants, in 
our view rather coyly, and certainly rather 
disingeniously, have asked us to believe that since the 
release forms tendered with the cheques were never 
completed and returned these cheques ought merely to be 
deemed partial payment in partial restitution or partial 
compensation for the loss. Such affectation we think was 
properly characterized by counsel for the Respondent as 
‘mere puffery". The cheques were sent to the Appellants 
with the clear intension of discharging the claims to 
which they were designated as relating and with that 
intention clearly expressed in the correspondence with 
which they were enclosed. By cashing the cheques and 
later renewing the claim they were clearly meant to settle 
the Appellants are behaving rather like some latter-day 
Marie Antoinette who wishes to both eat and keep her cake, 
both at the same time, setting up the spurious ground that 
this was made possible through the omission of the 
requested execution and return of the release forms. But 
the Tribunal rejects this contention. 
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Bearing in mind the lack of proof of the amount 
paid out to complete the air conditioning work, the one 
and only item being allowed, and also taking into account 
the experience and opinion of our learned member who is an 
active and knowledgeable member of the building industry, 
the Tribunal rejects the amount of $1,600.00 which is the 
amount claimed to cover the cost of this and substitutes 
the more reasonable figure of $800.00, being one-half of 
the amount claimed, and accordingly hereby Orders and 
Directs the Corporation designated to administer the the 
Ontario New Home Warranty Program to pay the said $800.00 
to the Appellants in full settlement of all their claims 
herein. 


RICK AND 


TRIBUNAL: 


COUNSEL: 


DATE OF 
HEARING: 


a letter 
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EDA LEVINE 
APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINSTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 
MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 
RICK LEVINE, appearing in person 


PATRICIA HENNESSY, representing the Respondent 


13th September, 1983 
REASONS FOR DECISION AND ORDER 


The Appellant, Eric Levine, appealed to the Tribunal 
from a decision of the Warranty Program communicated to him in 


dated February 1, 1983, which reads as follows: 


Mr. R. Levine 

8 Tarlton Court 
Thornhill, Ontario 
L4J 3H7 


Dear Sir, 


Following our inspection of your home on 
December 10, 1982 you contacted the writer 
requesting a decision as to the Program's 
intentions with respect to that inspection 
report. 


Our findings are as follows: 


(1) Firebox poorly constructed: no fault 
found. Not covered by the warranty. 


(2) Brush coat on exposed cement to be 
completed: This is not a requirement of 
the Ontario Building Code. Not 
warranted. 


(3) Poor heat distribution in the home: No 
fault found with the furnace 
installation at the time of the 
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inspection. If the homeowner wishes to 
obtain an engineer's report indicating 
Code violations the Program would be 
prepared to evaluate the findings and 
review the matter. Not warranted at 
this time. 


(4) Cold air draughts through walls at floor 
not sealed: No Code violations found. 
Draughts not identifiable during the 
inspection. Not warranted. 


(5) Air space between garage door and garage 
floor: The space is very minimal. Not 
warranted. A cash settlement has been 
accepted for adjustment of the door. 


(6) Driveway is not paved: Paved driveways 
are not a Building Code requirement. 
The Warranty Program does not complete 
work. Not warranted. 


(7) Nail pops in hallway: This was dealt 
with in a previous report, nail pops are 
not abnormal. Not warranted. 


(8) Banister paint crinkled: This was dealt 
with previously. The crinkling is very 
minor and minimal. Not warranted. 


Further to my letter of January 7, 1983 
regarding roof damage. On our inspection of 
January 4, 1983 no Code violations were 
found. Not warranted. 


In response to your letter to Mr. Locke dated 
January 20, 1983 you point out that vapour 
barrier may not be installed in the joist 
Space between the first and second floor in 
your home. I have reviewed this situation 
with a number of municipalities and the 
concensus is that it is impossible under 
normal conditions to acquire a proper vapour 
barrier seal with the small pieces of plastic 
between the joists, therefore, most 
municipalities do not require the vapour 
barrier in this area. 
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We found the construction of your home in 
reasonable conformity to the Ontario Building 
Code and this complaint at this time would 
not be considered warranted. 


It is the Decision of the Program that in 
keeping with the Ontario New Home Warranties 
Plan Act and Regulations the above mentioned 
items are not considered warranted. If it is 
your decision to take further action you may 
proceed to the Commercial Registration Appeal 
Tribunal at One St. Clair Avenue West, 10th 
Floor, Toronto, Ontario, M4V 1K6 if you mail 
or deliver, within fifteen days, after this 
notice is served on you notice in writing to 
the Tribunal and the New Home Warranty 
Program. 


Yours truly, 
George Stinson, Manager 
Toronto Regional Office 


At the commencement of the Hearing the Appellant 
conceded that the only items of claim which he wished to 
proceed with (i.e. that had not been settled between the 
Warranty Program and himself or that had not been dealt with by 
the Tribunal in its earlier decision respecting Mr. Levine's 
earlier appeal) were the items designated in the decision 
letter as 3 and 4. 


The items 3 and 4 were, in effect, references to a 
single problem, namely that of a heat distribution problem in 
the Appellant's home the effect of which was that, at least 
according to his evident perception, adequate heat or warm air 
was not getting up to the second floor or, if it was, its 
temperature was being reduced by cold draughts or the 
penetration of cold air into the second floor area. He said 
that when the main floor was heated to a temperature of 80 
degrees the second floor was only 70 degrees or, in other 
words, to keep the second floor comfortably warm the furnace 
had to be kept up so high that the main floor rooms were too 
hot. 


Mr. Levine was not represented by counsel and spoke on 
his own behalf having, as well, personally supervised the 
preparation, if we may call it that, of his case. This was to 
minimize the expense to him of his appeal. The Tribunal was 
very anxious to be fair to him and in very truth would have 
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been glad to have been able to help him. It is clear that he 
feels a lively sense of injustice. He purchased and sold his 
former home and moved into the new home with his wife and 
family before the new one was completed. This was an 
unfortunate circumstance but almost completely unavoidable in 
the circumstances of which the principal one was the insolvency 
of Coventry Homes, an insolvency which has created widespread 
problems of which the Tribunal has had knowledge through other 
cases besides this one. 


The fact that Mr. Levine perceives himself the victim 
of an injustice, and surely the failure of Coventry Homes was a 
palpable misfortune for him (as well as for many others) is a 
fact which speaks for itself and gives rise to a virtual 
presumption that something is seriously wrong. But that is not 
a presumption of law. A presumption of law, such as the famous 
presumption of innocence in criminal prosecutions, is a 
presumption that a particular proposition shall be deemed 
proven until it is disproven by the other side. 


But a claim for compensation out of the fund 
established under the Ontario New Home Warranties Plan Act has 
to be proven by the person who brings any such claim. The 
Tribunal has no power or jurisdiction to allow a claim in whole 
or in part unless the claim has been proven through the 
production of reasonable and acceptable evidence. The fact 
that a claimant has won the sympathy of the Tribunal, if 
unaccompanied by proper proof of his claim, does not vest any 
right or authority in the Tribunal to allow that claim, no 
matter how willing the Tribunal may be to do so or, indeed, how 
eager its members may be to help the claimant. Mr. Levine is 
quite expert in some of the functions of an advocate. His form 
or style of presentation in a courtroom setting is admirable; 
he displays confidence, energy, even panache. But a 
professional, at least we would have hoped, would have 
submitted better evidence, proper and substantial evidence we 
could have accepted as proof of the claim. 


Mr. Levine failed to do that. He failed to supply an 
engineer's report specifying the nature and extent of the — 
problem and giving some acceptable idea of its cause and 
probable remedy. A contractor, Mr. Prime, was said to have 
been subpoened but there was no proof he had received the 
subpoena. It had been sent by ordinary Canadian mail. 

Anything could have happened to it. Even if Mr. Prime had 
appeared, which he failed to do, we have no way of knowing that 
he would or could have established Mr. Levine's claim. 


Ide 


Mr. Levine testified that a problem of unequal heat 
distribution existed. Essentially, that bare assertion was his 
whole case. His argument as to the cause of the problem, 
namely the absence of vapour barrier in the box joists, a space 
between the main floor ceiling and the second storey flooring, 
and his suggested remedy of removing the flooring and 
installing vapour barrier, was simply unacceptable. It was 
unacceptable because it was totally refuted in the Tribunal's 
sincere and honest view by weighty and expert opinion testimony 
provided by the Respondent's witnesses, two of whom were 
well-experienced building inspectors, specialists in the field, 
and one a qualified expert. Vapour barriers are not intended 
as heat insulation or to keep out draughts. . 


At the end of the hearing the Tribunal was left with 
no choice but to disallow it for there was no evidence of poor 
workmanship, gross unfitness for habitation or breach of the 
Ontario Building Code or of any other aspect of the warranty, 
which is described in section 13, adequate or at all, such as 
to permit the Tribunal to allow the claim or to make such an 
award from the fund as was sought. For this result the 
Tribunal may feel regret but not responsibility, for although 
the Appellant's feelings of injustice may persist, the case he 
set before us was not such as to permit us to achieve any other 
determination. 


Accordingly, by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranties Plan 
Act, the Tribunal directs HUDAC New Home Warranty Program to 
disallow the claim. 
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BERNARD BRUCE LOCKWOOD 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: A. MILLIKEN HEISEY, representing the Appellant 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 9th September, 1983 


RULING - GRANTING ADJOURNMENT 


UPON application made on behalf of counsel for the 
Respondent on the 9th day of September, 1983 for an Order 
granting an Adjournment of the hearing scheduled to commence on 
the 20th day of September, 1983 


AND UPON hearing submissions of counsel for both 
parties 


NOW pursuant to Section 21 of the Statutory Powers 
Procedure Act, the Commercial Registration Appeal Tribunal does 
ae an Adjournment of the hearing peremptorily to 17 - 18 - 
1 November, 1983. 
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-BERNARD BRUCE LOCKWOOD 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: A. MILLIKEN HEISEY, representing the Appellant 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 17th, 18th, 21st and 22nd November 1983. 


REASONS FOR DECISION AND ORDER 


The factual situation herein is similar to that in 
re Rayner (Reasons for Decision and Order issued 
contemporaneously), subject to variations (not relevant) of 
time and figures but with some differences. The Tribunal 
adopts the findings, reasons and rationale applied in re Rayner 
as applicable to that part of the factual situation herein of 
similiar nature. 


The purchaser paid with the offer a deposit of 
$3,000.00 by cheque dated 31 December, 1980 to "Bookman & 
Associates in trust". The Tribunal is of the opinion that, 
under the circumstances, the monies were received on behalf of 
the vendor and is accordingly a deposit under Regulation 726, 
Section 1(1). Upon the execution of the Agreement of Purchase 
and Sale by its authorized signing official, S.M. Bookman, the 
vendor acknowledged that the $3,000.00 was received on behalf 
of the vendor; the vendor by its continuation of the purchase 
and sale confirmed the validity of the receipt post facto, just 
as a direction would, prior to issuance of the cheque. 


Herein, at the time of the interim closing (at which 
time a 'Rayner' type direction was given and cheque for 
$21,500.00 issued accordingly), an undertaking was given by 
Bookman & Associates as follows: 


1) 


"In consideration of and notwithstanding the 
interim closing of the above referred to 
transaction the undersigned hereby undertakes 
as follows: 


To hold the balance due on closing in trust 
and to deposit same in an interest bearing 
term deposit in the name of BERNARD BRUCE 
LOCKWOOD and VILLAGE EAST PROPERTIES LIMITED, 
pending the closing of and the transfer of 
title to the above-mentioned unit. 


On behalf of our client, Village East 
Properties Limited, we also undertake to pay 
any and all interest accruing at the 
prescribed rate from the date of occupancy to 
the date of transfer of title to the 
purchaser and to adjust the same on final 
closing. 


Dated at Toronto this 9th day of March, 1981. 


BOOKMAN & ASSOCIATES 
per 


'S.M. Bookman'" 


At the time of forwarding the Deposit Receipt to the 
solicitors for the vendor on the 3lst of March, 1981, there was 
stated on behalf of the purchaser "as the receipt covers the 
deposit up to $20,000 only, we trust that you will retain the 
amount over and above this already paid by our client, in trust 
in accordance with your undertaking given on closing". 


The Tribunal is of the opinion that the undertaking, 
the wording and format thereof, to hold and deposit the monies 
paid on the interim closing in an interest-bearing term 
deposit, upon the terms set out in the undertaking, does not 
affect the nature of the monies as being a deposit. To hold 
otherwise would be incongrous, in that a purchaser who sought 
such additional protection would be penalized. The Tribunal is 
further of the opinion that the letter of March 3lst, 1981, 
also does not affect the nature of the monies paid as deposit. 


The Tribunal is of the opinion that the monies paid on 
the interim closing were, under the circumstances, deposits in 
that they were received on behalf of the vendor from the 
purchaser on account of the purchase price within the meaning 
of Regulation Section 1(1). 
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The Tribunal notes that the purchaser has not made an 
application to the Compensation Fund of the Law Society of 
Upper Canada. The Tribunal is of the opinion that such 
inaction is not relevant to the determination of a claim under 
the Ontario New Home Warranties Plan Act which is an 
entitlement granted by the Legislature provided that the 
provisions of the Act are met. The Tribunal is of the opinion 
that not obtaining a judgment is not relevant. 


The Tribunal notes the statement of the Respondent, 

tay 13: 
"The Warranty Program has concluded its 

review of the claims that it has received 
from the purchasers of the Jarvis Mews 
condominiums and submits that a 
determination of your claim can be made at 
this time." 


The sale was not completed. In this regard the 
Tribunal finds that the vendor failed to perform the contract. 


The issue to be determined by the Tribunal is whether 
the moneys paid by the purchaser were deposits as defined in 
Regulation Section 1(1), i.e. “moneys received...by or on 
behalf of the vendor from a purchaser on account of the 
purchase price payable under a purchase agreement..." 


The Tribunal finds in the affirmative with regard to 
all monies paid. 


The Tribunal finds that the purchaser is entitled to 
compensation by virtue of Section 14(1)(a), the limits being 
fixed by Regulation Section 6(1) and (2). 


Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranties Plan 
Act, 


The Tribunal directs HUDAC New Home Warranty Program to allow 
the claim in the sum of $20,000 and due interest from 9th 
March, 1981 pursuant to Section 53 of the Condominium Act and 
Section 33 of Regulation 121 of the Act. * 


* Note: The above decision was appealed to the Supreme 
Court of Ontario (Divisional Court). The appeal 
had not been concluded at the time of this 
publication. 


Abe 


LONDON CONDOMINIUM CORPORATION NO. 54 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
WATSON W. EVANS, MEMBER 
D.H. MacFARLANE, MEMBER 


COUNSEL: GEORGE B. GOOD, representing the Appellant 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 2nd December, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant, as claimant, was the condominium 
corporation and the problem complained of had to do with part 
of the common elements, to wit, some roadways connecting the 
units. The Appellant-claimant had not brought the claim to 
the attention of the Warranty Program within the one year 
period which is referred to in Section 13(4) of the statute. 
The Tribunal is satisfied that the problems complained of 
were not major structural defects as defined in the 
Regulation to the statute. 


The Appellant argued firstly that the time for 
notice would not begin to run until the last condominium unit 
was sold and secondly, that the Agreement of Purchase and 
Sale in this instance contained an agreement or warranty 
which he described as a "common law warranty" enforceable 
under Section 14(1)(b). 


The Tribunal holds, taking these arguments in 
reverse order, that the warranty the Act refers to and which 
is that given by or enforceable under this Act, is the 
Warranty which is defined in Section 1 (the interpretation 
section) at subparagraph (0). 
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Section 13 at subsection (4) states: 


"A warranty under subsection l 
applies only in respect of claims 
made thereunder within one year after 
the warranty takes effect, or such 
longer time under such conditions as 
are prescribed." 


For all intents and purposes, such "longer time 
under such conditions as are prescribed" refers to a major 
structural defect which the Tribunal does not consider to 
exist in this instance. 


Consequently, in the present case, a time limit does 
exist and it is a one year time limit. When does it begin? 


Section 13(3) reads: 


The vendor of a home shall deliver to 
the owner a certificate specifying the 
date upon which the home is completed 
for his possession and the warranties 
take effect from the date specified in 
the certificate. 


But Section 15 reads: 


For the purposes of sections 13 and 
14, a condominium corporation shall be 
deemed to be the owner of the common 
elements of the condominium and the 
warranties take effect on the date of 
the registration of the declaration and 
description. 


The declaration is the declaration specified in 
section 3 of the Condominium Act, R.S.O. 1980, Chapter 84, in 
this instance it was registered on 27th November, 1978 and 
the warranty or warranties in respect to the common elements 
expired therefor on the 23rd of November, 1979 which was long 
before the first written notice to the Warranty Program was 
given on the 4th of June, 1981. 


It is trite law that a tribunal should strive to 
avoid reaching the conclusion that a statute is so ambiguous 
as to be incapable of interpretation otherwise then by the 
words appearing on its face or so as to require the 


1)? 


intervention of the tribunal or to reinterpret it. It seems 
clear that section 13(4) governs that part of a condominium 
(as defined by the interpretation section) owned and occupied 
by a unit holder while section 15 governs the common elements 
which are deemed to be owned by the condominium corporation. 


Counsel for the Appellant offered the Tribunal 
stimulating and interesting arguments for which the Tribunal 
is indebted to him. However, we are obliged to conclude the 
Act as it stands offers the Appellant no relief. 
Consequently, by virtue of the authority vested in it in it 
under Section 16(3) of the Ontario New Home Warranties Plan 
Act, the Tribunal directs HUDAC New Home Warranty Program to 
disallow the claim. 
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G. LUTZ 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: G. LUTZ, appearing in person 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 13th June, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant's claim before the Tribunal has been 
for an alleged defect in workmanship or materials resulting 
in water ponding or pooling on the basement floor of the 
subject home as the result of a major structural defect as 
defined in the Regulation to the Act. A second claim in 
respect of certain problems with the fireplace or the 
chimney to the fireplace has been abandoned. 


Since the claim was made beyond one year of the 
warranty, in order to succeed it was incumbent upon the 
Applicant to demonstrate that his claim was based upon the 
existence of a major structural defect as defined in 
Regulation 726, Revised Regulations of Ontario 1980, Section 
1, Paragraph (0). 


In this case the Appellant had the additional onus 
of proving that the repairs ordered and paid for by him were 
the proper repairs and that the price paid for them was the 
proper price. 


Upon the evidence before it, the Tribunal finds 
there has been no failure of any load-bearing portion of the 
building nor has its load-bearing function been materially 
and adversely affected. No direct evidence in regard to the 
failure of any load-bearing portion of the building in 
oh aka to its load-bearing function was placed before the 
Tribunal. 
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The claimant has alleged that soil movement must 
have taken place. However, in order to bring the claim 
within this aspect of the definition there would have to 
have been significant damage due to that cause. The 
Tribunal does not find such Significant damage due to that 
cause or within the meaning of the Regulation. The alleged 
cracks do not come within the inclusion "major cracks in 
basement walls". The fact that water seeped in to the 
degree described does not indicate a major crack as 
contemplated in the definition of the Wwarranty.. 


The Tribunal finds that neither the quantity of 
water which entered this basement nor the frequency of that 
happening was such as to materially and adversely affect the 
use of the home for the purpose for which it was intended, 
namely, residential Occupancy in the normal course. For a 
time during the earlier testimony we felt that the safety of 
the laundry area or the ability of the occupants to use the 
laundry room had been sufficiently adversely effected to 
render their normal occupancy of the home virtually 
impossible. But after great and sincere study and review of 
the evidence, we cannot conclude that to be so. The 
Tribunal holds that prior to the repairs that were made, the 
laundry room was usable as such, as was the furnace area, 
and that the habitability of the home was not grossly 
impaired to the extent necessary to enable this appeal to 
succeed. Habitability or residential Occupancy in the 
normal course being the purpose of the home. 


It is therefore unnecessary for us to consider the 
efficacy or Suitability of the repairs done. We feel that 
if the occupants are happy with the work it probably was a 
proper and suitable job but to be characterized as a normal 
‘maintenance job to cure a problem other than the kind of 
problem properly called "major structural defect' within the 
meaning of the Regulation to the Act. But the Tribunal is 
unable to find that either the condition of the basement 
wall or of the floor to have been a “major structural 
defect" within the definition of the Warranty as provided to 
us by the wording of the Statute and the Regulation to it. 


Accordingly by virtue of the authority vested in it 
under Section 16 of the Ontario New Home Warranties Plan 
Act, the Tribunal directs HUDAC New Home Warranty Program to 
disallow the claim. 
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LUXMI CONSTRUCTION LTD. 


APPEAL FROM A PROPOSAL OF THE REGISTRAR UNDER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO REVOKE REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: PATRICIA HENNESSY, representing the Respondent 
No one appearing for the Appellant 


DATE OF 
HEARING: 25th August, 1983 


REASONS FOR DECISION AND ORDER 


The Tribunal has heard the evidence of the 
Respondent, the Registrar under the Ontario New Home 
Warranty Plan Act and the submissions made on his behalf. 


The Notice of Proposal which we find to have been 
duly served in perfect conformity with the requirements of 
law thereto relating reads in part as follows: 


The Registrar gives notice of his 
proposal to revoke your registration for 
the reasons shown on the reverse side of 
this notice. 


The Notice was addressed to the Respondent Luxmi 
Construction Ltd., marked to the attention of Mr. Ernie Miller, 
reference No. 10-2655. Such reasons read as follows: 


Pursuant to the provisions of Section 
8(2) of the Ontario New Home Warranties 
Plan Act, 1976, the Registrar finds that 
past conduct of Mr. Ernie Miller, 
Director and Officer of Luxmi 
Construction Ltd., affords reasonable 
grounds for belief that the registrant's 
undertakings will not be carried on in 
accordance with law and with integrity 
and honesty, TO WIT: 
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Under his previous registration (Luxmi 
Construction Ltd., Builder No. 10-2315 
expired in December 1981), Mr. Miller 
permitted that Company to violate its 
Statutory obligations with respect to 
defects in houses built by him and 
enrolled under Nos. 95360, 95361 and 
96981 causing the Warranty Program to 
pay out of the guarantee fund for 
correction of those defects: 


AND FURTHER, 

As an Officer, Director and Principal of 
NUMBER TEN FARMS LTD., formerly 
registered under No. 10-1700, Mr. Miller 
permitted that company to violate its 
Statutory obligation with respect to 
defects in a house built and enrolled 
under No. 56435, causing the Warranty 
Program to pay out of the guarantee fund 
for correction of those defects. 


In the opinion of. the Tribunal, the Appellant's 
principal, W.E. Miller, has shown by virtue of the evidence 
an attitude and a line of conduct totally inconsistent with 
the purposes of the Act and the interests of the consuming 
public. The Tribunal holds the Registrar's proposal to be 
well justified and deserving to be confirmed. 


Accordingly by virtue of the authority vested in it 
under Section 7 of the Statutory Powers Procedure Act and 
Section 9(4) of the Ontario New Home Warranties Plan Act, 
the Tribunal directs the Registrar to carry out his Proposal. 
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JOHN A. McGREAL 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE ONTARIO NEW HOME 
WARRANTIES PLAN ACT 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HARRY L. SINGER, MEMBER 
DON MacFARLANE, MEMBER 


COUNSEL: JOHN A. McGREAL, appearing in person 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 7th June, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant herein took possession of the new 
home in May 1995. It is a split level home with 12 
courses of blocks foundation wall at the front and 6 
courses of block foundation wall at the rear. 


The Tribunal finds that there are cracks and 
separations in the foundation wall at the junction points 
of the two levels. 


Since the claim was made beyond one year, in 
order to succeed, the Appellant must demonstrate that his 
claim is based upon the existence of a major structural 
defect as defined in Regulation 726 R.R.O. 1980, section 
1, paragraph (0). 


The Tribunal finds upon the evidence before it 
that there has been no failure of any load-bearing portion 
of the building nor has its load-bearing function been 
materially and adversely affected. On the direct evidence 
in this regard placed before the Tribunal, the Tribunal 
finds the cracks and separation to be at present of a 
minor nature. 
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The above findings exclude the complaint from 
that being related to a major structural defect as of 
today. A witness for the Respondent has stated an opinion 
that the full point of separation and cracking has been 
teached. It remains for the future to confirm this. The 
Warranty period still runs to May 1984. The Tribunal 
notes the obligation upon a homeowner to take remedial 
steps to prevent further damage that would result if no 
such steps were taken. 


Accordingly by virtue of the authority vested in 
it under Section 16(3) of the Ontario New Home Warranties 
Plan Act, the Tribunal directs HUDAC New Home Warranty 
Program to disallow the claim. 
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NICK AND GLORIA MORASH 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
KEN WILLIAMSON, MEMBER 


COUNSEL: MARCEL D. BAILLARGEON, representing the Appellants 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 21st June, 1983 


REASONS FOR DECISION AND ORDER 


The Appellants, Nick and Gloria Morash, appeal from 
a decision of the New Home Warranty Program (hereinafter 
referred to as the Program) disallowing a claim for damages. 


The decision of the Program was delivered by 
registered mail to the Appellants on September 21 1982a0n 
which the Program ruled that there was not a major 
structural defect. 


The Appellants' proof of claim filed August 25, 
1982, alléged the existence of cracked and fractured cement 
blocks on all four walls and the basement floor has several 
cracks. Water seepage into the basement had created a 
problem. The contractor had attended the premises within 
the first year and outside walls had been plastered but the 
problem was not cured and leakage continued. The Appellants 
had not written about their problem to the Program during 
the first year of occupancy. 


In testimony before the Tribunal Mr. Grant, a 
contractor called by the Appellants, did not categorically 
state that the load-bearing function of the structure was 
affected but Mr. Trueman, an Inspector for the Program, did 
indicate that load-bearing function was not affected. Mr. 
Trueman very frankly indicated that the basement could not 
be panelled, tiled or carpeted. 
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To succeed before the Tribunal, the Appellants must 
establish the existence of a major structural defect, which 
is defined in the Regulations to the Statute. 


We find that there is no evidence that the 
load-bearing structure is affected. We find evidence that 
the basement, designed with a fireplace, cannot be occupied 
fully by the Appellants. The Tribunal feels constrained by 
the definition of the Act to conclude and to find however 
that although the basement cannot be occupied as enjoyably 
or furnished as suitably as the Appellants intended, the 
building as such can still be used for the purpose for which 
it was intended. 


Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranties Plan 
Act, R.S.O. 1980, Chapter 350, the Tribunal directs Hudac 
New Home Warranty Program to disallow the clain. 
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SUSAN AND HAL MULLER 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 

TRIBUNAL: MATTHEW SHEARD, VICE CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
LOUIS A. RICE, MEMBER 

COUNSEL: SUSAN AND HELMUT MULLER, appearing in person 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 29th June, 1983 


REASONS FOR DECISION AND ORDER 


The Appellants appealed to this Tribunal from a 
decision of the Respondent corporation communicated to them in 
the following letter, dated February 10, 1952: 


Dear Mr. Muller: 


We are returning your cheque for $50.00 
as we are unable do the conciliation 
inspection. 


As you have seen from the copy of the 
letter to Pilkey & Sons date January 26, 
1982 we have cancelled the enrolment on the 
home. 


We are sorry of any inconvenience we have 
caused you. 


Yours very truly, 


Jack Hussman, CET 
New Home Warranty Program. 


The letter to the builder of January 26, 1982, forming part 
of the decision and incorporated in the above letter by 
reference, reads as follows: 
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E. Pilkey & Sons Contractors 
R.R. #3 

Stayner, Ontario 

LOM 1S0 


Dear Mr. Pilkey: 


Re: Lot 64 - Plan 705 Wasaga Beach 
Enrolment #7451 


After further review and telephone 
conversations betweeen our Richard Parker 
and yourself and Mrs. Muller, it has been 
determined that this house does not qualify 
for warranty coverage under the New Home 
Warranties Plan Act, 1976. 


It is evident that the home was built in a 
resort area for a purchaser whose principal 
address was, and still is, in Toronto. The 
Act is quite clear on this point. 


We confirm that the enrolment is cancelled 
and the full fee of $105.00 is refunded. 
Our cheque is enclosed. 


Yours truly, 


W. Robert Hart, 
Deputy Registrar 


Section 1 of the Act (which is entitled "An Act to 
provide certain Protections for Purchasers of New Homes'"') , 
the interpretation section, provides, at subsection (d) 
thereof, inter alia, that "home" (in this Act) means 


and includes any structure or appurtenance 
used in conjunction therewith, but does 


not include a dwelling built and sold for 
occupancy for temporary periods or for 
seasonal purposes.... 

(emphasis added). 


The Appellants’ claim related to certain physical 
problems in respect to which they desired relief under the 
warranty, but the primary reason for the Respondent's 
rejection of it was not based upon the substance of the claim 
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but upon the application of the interpretation section quoted 
in part above and the first question before the Tribunal, 
before considering the matter further was the question of 
eligibility: was this house a "dwelling built and sold for 
occupancy for temporary periods or for seasonal purposes"? 


In the opinion of the Tribunal, the words DULLE 
and sold for.....purposes" imply intention, that is to say, 
the intention for which the dwelling was built and sold. In 
the further opinion of the Tribunal such intention must be 
the intention existing in the mind(s) of the new homeowner (s) 
and, moreover, it would relate, as to the matter of critical 
point in time, to such intention at the time or moment when 
the new home was acquired by the new homeowner(s) and not at 
any other time. 


The evidence, which was not in dispute, is that 
the Appellants acquired the home in question, which was of a 
type potentially suitable for either full-time or part-time 
occupancy (at the option of the occupant) and located at 
Wasaga Beach, a community having a large seasonal (summer) 
population as well as a smaller year-round population, at a 
time when they were in full-time or permanent residence at 
their home on Betty Ann Drive, Willowdale. The latter had 
been their home for a considerable number of years, it was 
the address from which all their correspondence in respect to 
this matter had emanated and the male Appellant went to and 
from his regular: work to and from the house in Willowdale as 
it was conveniently situated to it. The Appellants continued 
to reside there and still do. 


On the other hand, the Wasaga Beach residence, 
since they took possession of it on May 28, 1980, has been 
used by them as a summer home and rented out from time to 
time as a place for skiers to stay in the winter; in that 
context it is referred to by them as "our Chalet". Their 
children occupied it from time to time over Thanksgiving and 
for other limited periods but always as a place supplementary 
to their principal residences and for strictly temporary 
purposes only. 


The Appellants' claim included the points that 
they had selected their builder (of the subject property) 
largely because he was a HUDAC-appointed builder (who charged 
more than some other contractors with whom they might have 
dealt); that a Certificate of Completion had (after some 
hesitation on the part of the builder who evidently was not 
at all sure that the home was eligible to be covered under 
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the Plan) been issued by the Corporation; and that, in 
earlier correspondence the Corporation had apparently 
accepted the concept that their home in Wasaga Beach was 
warranted under the Plan (although in later correspondence, 
when better informed of the surrounding circumstances, that 
position was reversed). The Appellants, in effect, pled an 
estoppel. That was based (a) on the fact that the Respondent 
had written in terms indicative of the existence (in its 
expressed opinion) of a valid warranty and (b) on the fact 
that a registration fee had been paid by the Appellants and 
accepted by the Respondent. 


It is a trite observation, although evidently the 
point is capable of some confusion, to say that the 
protection afforded by the Ontario New Home Warranties Plan 
Act, viz., the warranty herein, is not insurance. At least 
not in the real or technical sense, although, of course, like 
insurance properly so-called, it affords protection and the 
beneficiaries of it are "assured" of that protection. 
Insurance, where the term is applied in its full and proper 
sense, is something a party, called an insured party, may 
acquire by purchase upon the terms of an insurance contract 
from an entity known as an insurer. Generally a payment is 
made for the benefit of this insurance, known as a premium, 
and the passing of that consideration is Frequently of 
critical importance in any subsequent discussion or 
contemplation of the effect of the insurance contract in 
various later-developing circumstances. Perhaps not 
unnaturally the present Appellants appear to have thought 
that the giving and receiving in this case of a fee somehow 
acted as an exchange of pledges, endowing them with certain 
positive and irretractible rights, imposing upon the 
Corporation inalienable responsibilities. 


In reality, however, the relationship between the 
parties to this appeal is not contractual at all. The 
Appelants' rights, real or imagined, do not flow from a 
contract. They flow from an Act of the Legislative Assembly 
of Ontario, subject to the terms, not of any contract but of 
that legislation and the Regulations made pursuant to it. 
Such rights were granted, not purchased. The registration 
fee does not, therefore, operate as does an insurance premium 
and acceptance of it (in error, upon misunderstanding of the 
facts, or otherwise) does not therefore bind the Corporation 
nor oblige it to give benefits inconsistent with the 
expressed intention of the legislature. The legislation, as 
quoted above, clearly excepts the building in question and no 
blunder on the part of the Act's administrators can Operate 
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to vary that situation. The argument that the Respondent is 
somehow estopped from refusing the Appellants' claim is 
accordingly rejected for the above reasons (alone). 


Upon due consideration of the facts of this case, 
as revealed by the evidence, and applying these to the terms 
of the statute, the Tribunal holds that the subject home was 
not and is not warranted by the Act. The Tribunal need not 
therefore proceed to consideration of the substance of the 
claim. The Tribunal finds that the claim fails and directs 
the Respondent to reject it. 
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GURDEV S. MUNDI 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
D.H. MACFARLANE, MEMBER 


COUNSEL: GURDEV S. MUNDI, appearing in person 
PATRICIA HENNESSY, Tepresenting the Respondent 


DATE OF 
HEARING: 15th December 1983 


REASONS FOR DECISION AND ORDER 
SUN AND URDER 


(This was a claim respecting certain hair-line 
cracks in a basement wall through which water had been 
entering.) 


Section 13 of the Ontario New Home Warranty Plan 
Act describes the warranty which is provided by this 
Statute. It is a fairly complete one during the first 
year. During the next following four years it is confined 
to what has been called a "major structural defect". The 
Appellant's claim this morning was brought subsequently to 
the expiration of the initial one year period and it was 
therefore incumbent upon him to demonstrate the existence 
of a major structural defect which is defined in 
Regulation 726, Part 1, section 1(O)e 


Specifically it was incumbent upon the Appellant 
to demonstrate a failure in a load-bearing portion of the 
house which materially and adversely affected its 
load-bearing function which, expressed in the simplest 
terms would indicate that the wall was in danger of 
falling down. We are not satisfied that that is the case 
in this instance. 


Alternatively, it was incumbent upon him to 
demonstrate that the use for which the building has been 
designed is materially and adversely affected. We agree 
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that the use of the home and the enjoyment of it by its 
occupants has been somewhat affected. That is what makes 
this a borderline case. But the words used are "the use 
of such building" and that means the use of the whole 
building be it a house, garage or any out-building. The 
use of the whole building, which in this case was the home 
itself, is "residential occupancy in the normal course”, 
in other words "habitation". For that to be materially 
and adversely affected in our view as expressed frequently 
before in many other cases, habitability would need to be 
grossly compromised, per ieve even to the extent that the 
family would have to be evacuated as for example in the 
case of Beverley Cote reported in 1981. That is not the 
case in this instance upon the evidence and therefore, 
although the Appellant's case has been most courteously 
and clearly presented and very well-argued upon its merits 
such as they are, we are unhappily unable to provide 
relief. As the Warranty stands, the present case is not 
covered. The homeowner Mr. Mundi should prepare to effect 
the necessary repairs on his own. 





Accordingly by virtue of the authority vested in 
it under Section 16(3) of the Ontario New Home Warranties 
Plan Act, the Tribunal directs HUDAC New Home Warranty 
Program to disallow the claim. 
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MURGEL CONSTRUCTION 


APPEAL FROM THE DECISION OF THE REGISTRAR 
OF THE CORPORATION DESIGNATED TO ADMINISTER 
THE ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO REVOKE REGISTRATION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
MATTHEW SHEARD, VICE-CHAIRMAN AS MEMBER 
STEPHEN PUSTIL, MEMBER 


COUNSEL: PATRICIA HENNESSY, representing the Respondent 


No one appearing for the Appellant 


DATE OF 
HEARING: 2nd March, 1983 


REASONS FOR DECISION AND ORDER 
The Tribunal determines: 


(1) that the Appellant was given Notice of the 
Appointment For Hearing the 14th day of 
February, 1983, as evidenced by Exhibit pe 
which contains the further notice "...if 
you do not attend at the hearing, the 
Commercial Registration Appeal Tribunal 
may proceed in your absence and you will 
not be entitled to any further notice in 
the proceedings..." 


(2) The Appellant has not appeared. 


The Tribunal finds that there has been a breach 
of warranty in respect of the kitchen ceramic floor tiles 
of the residence at 38 High Street. 


The Tribunal finds further that the Appellant 
has failed to rectify the breach, and has failed to 
reimburse HUDAC for rectification of the breach of 
warranty. 
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The Tribunal finds further that the Appellant 
failed to enroll a home on Lot 9, municipally known as 
728 Breckenridge Road in the City of Mississauga. 


The Tribunal finds generally that the facts as 
alleged and set forth in Schedule 'A' to the Notice of 
Proposal are as stated therein. 


Accordingly, by virtue of the authority vested 
in it under Section 7 of the Statutory Powers Procedure 
Act, and under Section 9(4) of the Ontario New Home 
Warranty Plan Act, the Tribunal directs the Registrar to 
carry out his Proposal. 
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GRETHE NIELSEN 
APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 
TO DISALLOW A CLAIM 
TRIBUNAL: MATTHEW SHEARD, VICE CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
D.H. MACFARLANE, MEMBER 
COUNSEL: WILLIAM J.F. BISHOP, representing the Appellant 
BRIAN CAMPBELL, representing the Respondent 
DATE OF 
HEARING: 10th August, 1983 
DECISION AND ORDER 


BY VIRTUE OF THE AUTHORITY vested in it under Section 16(3) 
of the Ontario New Home Warranties Plan Act, 


The Tribunal directs HUDAC New Home Warranty Program to 
disallow the clain. 
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JAKOB TOM NIELSEN 
APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 
TO DISALLOW A CLAIM 
TRIBUNAL: MATTHEW SHEARD, VICE CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
D.H. MACFARLANE, MEMBER 
COUNSEL: WILLIAM J.F. BISHOP, representing the Appellant 
BRIAN CAMPBELL, representing the Respondent 
DATE OF 
HEARING: 10th August, 1983 
DECISION AND ORDER 


BY VIRTUE OF THE AUTHORITY vested in it under Section 16(3) 
of the Ontario New Home Warranties Plan Act, 


The Tribunal directs HUDAC New Home Warranty Program to 
disallow the claim. 
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GUERINO PACELAT 


: APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 


MATTHEW SHEARD, VICE-CHAIRMAN AS MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: CAROL STREET, representing the Respondent 


No one appearing for the Appellant 


DATE OF 
HEARING: 16th February, 1983 


DECISION AND ORDER 


BY VIRTUE OF THE AUTHORITY vested in it under Section 7 of 
the Statutory Powers Procedure Act and under Section 16(3) of 
the Ontario New Home Warranties Plan Act, the Tribunal 
determines as follows: 


1. The Appellant was given notice of the Appointment For 
Hearing the 16th February, 1983 as evidenced by Exhibit 2 
which contains the further Notice: 

",..if you do not attend at the 
hearing the Commercial Registration Appeal 
Tribunal may proceed in your absence and 
you will not be entitled to any further 
notice in the proceedings." 


2. The Claimant has not appeared. 


3. No evidence has been placed before the Tribunal in 
respect of the claim. 


4. There being no evidence placed before it in respect of 
the claim the Tribunal directs the Program to disallow the 
claim. 
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MICHAEL PARK 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE ONTARIO NEW HOME 
WARRANTIES PLAN ACT 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY SINGER, MEMBER 
LOUIS RICE, MEMBER 


COUNSEL: C.E.J. ECCLESTONE, representing the Appellant 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 22nd September, 1981 
HEARING : 20th January, 1982 


REASONS FOR DECISION AND ORDER 


When a Hearing before this Tribunal is set down 
the practice is for the Tribunal's Registrar to allot one 
or more days for the purpose of such Hearing upon her 
official calendar. The determination of the amount of 
time to be required for any such hearing, which is a 
matter of great importance, is made on the basis of both 
parties’ best estimate which is in turn is based upon 
counsel's knowledge of the number of witnesses intended to 
be called, the quantity of evidence to be submitted, the 
complexity of argument, et cetera. Frequently, due to 
various reasons, these estimates prove, in the event, to 
have been appallingly inaccurate. Such was the case in 
the matter which is the subject of the Reasons which 
follow herein. 


This is a claim by the Appellant, Mr. Michael 
Park, the owner of a new home (as defined) in the Township 
of Portland, in the County of Frontenac which he acquired 
September lst, 1978 and the claim which was properly 
brought within the five year warranty period is for "major 
structural defects". At the end of the first day of the 
hearing, September 22nd, 1981, which was the one and only 
day reserved for the hearing in accordance with the 
process referred to above, the Appellant was nicely into 
his case. He had not finished it. He had not yet called 
his principal witness. The Respondent's case, naturally, 
had not yet begun, nor, of course, had argument and 
summation. So the Hearing was adjourned to the next 
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available date. This was January 20th, 1982, a third of a 
year later, and again, for some reason only one day was 
set. aside. Not surprisingly, or at least not so on the 
basis of what we gradually became aware of as the case 
progressed, that single day set aside, as mentioned, also 
proved inadequate for the purpose of completing the 
Hearing. But what did emerge for the first time toward 
the end of the second day and which was of considerable 
importance was the fact that the Warranty Program had 
then already expended a large amount of money on claims 
previously brought by this Appellant and that the well, 
metaphorically speaking, which was not a very deep well to 
start with, having already furnished forth the 
Respondent's ladel, or been dipped into by the Appellant's 
bucket (whichever you prefer), was almost dry. We refer 
to the Regulations to the Act under which this claim is 
made, By-Law R-1, Part II, under the words "Limits of 
Liability". Claims may be paid out of the guarantee Fund, 
but only “to a maximum aggregate limit of $20,000." 


Mr. Nelligan, who is the head of the department 
of claims and litigation of the Corporation designated 
under section 2 of the said Act to administer the Ontario 
New Home Warranties Plan, viz., the Respondent, and who 
has intimate knowledge of the facts of the case, swore 
under oath that seventeen thousand and several hundred 
dollars having already been paid out of the guarantee fund 
in respect to remedial works at Mr. Park's subject 
premises, there remained a mere $3,250, approximately (as 
he put it), available for any further claims which could 
or might be allowed. Specifically, as recorded by the 
Tribunal members in their notes, the knowledgeable Mr. 
Nelligan was asked by the Respondent's counsel a question 
couched in these very words: 


Question: "So the bottom line is that 
there is only $3,250 available." 


to which Mr. Nelligan answered: 
"Approximately". 


That testimony made by Mr. Nelligan, a person 
eminently qualified to give it by virtue both of his 
position with the New Home Warranty Program as well as of 
his extensive experience of this case, was not, in any of 
the evidence reviewed by us, controverted by any other 
evidence or testimony and it prevails therefore by virtue 


182 


of the performance of the Tribunal's fact finding 
function. That is to say, the Tribunal believes that Mr. 
Nelligan knew what he was saying, was competent to say it, 
and that his testimony was truthful. 


Consequently the Tribunal holds (as a finding 
of fact) that the amount of money in the guarantee fund 
remaining (as of January 20th, 1982) available for the 
payment of all or any of the claims which are the subject 
of the Hearing is in the full sum of "approximately 
$3,250."" And for the purpose of rendering practicable the 
implementation of any order which may flow from that 
finding, and in the absence of any evidence properly 
before it whereby a more precise quantitative 
determination might have been achieved, the Tribunal 
further holds that the qualifying adjective 
"approximately" in the present context is obscure and 
therefore debilitating to the ends of justice; that it is 
meaningless and ought to be taken as meaningless and the 
Tribunal orders accordingly, so that the amount in 
question will be considered $3,250, no more or less. 


Toward the end of January 20th which was the 
second and last day of the Hearing, counsel for the 
Appellant found himself unable to complete his submissions 
in time to permit his learned friend to reply (prior to 
the time previously fixed by the Tribunal as the time it 
would rise at the end of the day; a time fixed at the 
request of counsel for the Respondent as a particular 
convenience to him but which was certainly a reasonably 
late hour and not earlier than the Tribunal's usual hour 
of adjournment which, however, can be and sometimes is 
extended when necessary). 


This was unfortunate because the Tribunal was 
of a mind to dispose of the matter, and not to the 
disadvantage of the Appellant, within the exercise of its 
limited jurisdiction in terms of quantum. Twice the chair 
urged counsel for the Appellant to remember the time 
crisis which was rapidly developing (hoping he would 
appreciate the inference which could be drawn from this in 
respect to his client's prospects, but vainly). The 
Respondent indicated that 10 or 15 minutes would suffice 
for his reply. The Tribunal as well as both parties alike 
was anxious to achieve conclusion. But this proved 
impossible as the Appellant was completely unable to 
finish. There was no time for reply by the Respondent and 
the latter then, in a gesture altogether fair and 
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reasonable, and in order to spare the Appellant (inter 
alia) the expense of a third day suggested that argument 
be completed in the form of written submissions. The 
Tribunal agreed to this, which is not a usual measure in 
Our practice, for the same reasons. In the event these 
took almost a year to reach the Tribunal (the Appellant's 
submissions having been delivered in May 1982 and the 
Respodent's submissions in reply to those were distributed 
in January 1983) by which time the Tribunal's task was 
enormously increased by the onerous necessity of a making 
a complete and time consuming review of the evidence 
presented between 1 year and 16 months earlier. 


The Respondent in dealing with the "second 
factor" mentioned in the introduction to its written 
submissions to the Tribunal, and by way of commentary upon 
the written submissions of the Appellant, says in part: 


"the Appellant did not see fit to cross 
examine in any detail the expert witness 
called by the Warranty Program....and 
-..-epurports in the argument, after the 
hearing, to review the .....evidence by way 
of commentary....which commentary was not 
referred to at the hearing. This evidence 
is, of course, inadmissible and cannot be 
considered by the Tribunal....and....must be 
excluded from the Tribunal's consideration. 


"It is submitted that some of the testimony 
of [Mr. Roberts] was effected in any way by 
cross-examination and that further 
submissions by way of commentary [on the 
report of Mr. Roberts] cannot now be made 
and because [Mr. Roberts] does not have the 
Opportunity of responding to ....questions 
that could have been put to him at the time 
he was a witness to the proceedings." 


The Tribunal accepts these excellent 
submissions of the Respondent above quoted and has applied 
their logic mutato mutandis in considering the submissions 
made by it on its own behalf, which include an assertion, 
at the top of page 8 of its written submissions, that the 
monies presently available total only $986.31 (and not 
approximately $3,250 as stated under oath by Mr. 
Nelligan). We agree that the Tribunal does not have the 
jurisdiction to award any more monies then are presently 
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available out of the fund. But where there is a conflict 
as to the quantum of that sum in the evidence as presented 
at the hearing (and indeed introduced by counsel for the 
Respondent from the mouth of his own witness, an expert 
upon the subject both by his office and experience of the 
facts of the case) and some commentary upon the evidence 
contained in a written submission submitted later on, we 
deem it proper that we should accept the evidence or 
testimony educed at the Hearing in favour of the latter. 
The lesser figure of $986.31 must have been determined as 
a result of some mistake. Perhaps money was deemed 
chargeable to the fund which had been paid to Mr. Roberts 
for work done in the preparation of what the Respondent, 
at page 1 of its written submissions (at the 8th and 9th 
line from the bottom of the page) is pleased to call "the 
expert evidence commissioned on behalf of the 
Respondent". We accept Mr. Nelligan's testimony and hold 
that the amount of money remaining in the guarantee fund 
over which the Tribunal has jurisdiction to make an award 
is $3,250, as aforesaid. 


If Mr. Nelligan was wrong, which we disbelieve, 
we hold that we would be entitled nonetheless to hold that 
he was right because the Tribunal ought to be able to rely 
on the Respondent's witnesses’ testimony before the 
Tribunal in a matter of this sort. 


At page 9 of its written submissions the 
Respondent states: 


It appears to the Respondent that the 
Appellant has attempted to make a claim in 
the amount of $11,000 by various means 
when [...in fact only a much lesser amount 
is available]. 


So it also appears, subject to any finding as 
to the quantum of that lesser amount, to the Tribunal. We 
have the impression that, at least at the outset, and up 
until the continuation of this Hearing on January 20th, 
1982, the Appellant was under the mistaken impression that 
the Tribunal had power to award much more than is the 
case. This was an unfortunate error bound to occasion 
considerable disappointment regardless of the outcome of 
this matter. 
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The Tribunal has reviewed the evidence and 
notes that the Appellant's claim is four-fold, relating to: 


RS The foundation of the garage. 

ae The fireplace and its Support system. 
oie The front porch. 

4. The basement entrance from the garage. 


Other problems were the subject of the Warranty 
Program's previous outlays which, as Mr. Nelligan 
testified, totalled seventeen thousand and several hundred 
dollars, and these have been removed from further 
consideration for our present purposes other then that we 
note that some of these were acknowledged by the New Home 
Warranty Program to have been major structural defects. 


The history of the subject premises and Mr. 
Park's unfortunate involvement with them is somewhat as 
follows. Undeveloped lands in the said Township of 
Portland were severed as the result of a permit which had 
been issued to the builder, Debner Construction, operated 
by a Leo Bourgout, who then started construction of a 
home. This work came ot the attention of a Mr. Hilliard 
Watson sometime, he testified, in the spring of 1978. Mr. 
Watson was the Clerk-Treasurer of Portland Township. He 
also the Township's chief building inspector. He was 
concerned, he said, to learn of this construction because 
no building permit had been issued. He said he visited 
the site. When he got there, he says, he didn't like what 
he saw. 


Later on, a most impressive witness, Mr. John 
Park, B.Sc. (Queen's), M.A., a member of the Association 
of Professional Engineers of Ontario, a practising 
engineer with particular and extensive experience in many 
phases of industrial and residential construction, 
described the house eventually completed by Mr. Leo 
Bourgout on the building site visited by Mr. Watson as "a 
piece of incredibly slipshod construction". But Mr. John 
Park did not have the opportunity, as Mr. Watson and later 
the entire Portland Township Council, had had, of visiting 
this unbelievably slipshod construction before the 
former's younger brother, Michael Park, had purchased it. 
Had he been given such an Opportunity the present 
Appellant would no doubt have been properly warned, would 
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not have bought this house built by Leo Bourgout and 
thereby would have averted the disaster which has 
subsequently engulfed him and his family who are the 
occupants of it. 


There seems little doubt that Mr. Bourgout's 
lack of competence as a builder, at least in this instance 
(and he has subsequently dropped from sight) was evident 
from the outset - at least to those who had the advantage 
of insight into what was going cn, such as Mr. Watson. 
Having attended upon the site as stated and deciding that 
‘he didn't like what he saw", Mr. Watson was sufficiently 
moved, as he considered the possible consequences and 
ramifications of Mr. Bourgout's efforts, to proceed as 
follows: 


"Tl hired a van and took the whole 
town council up to see the site where 
the work was going on." 


"Did you issue a stop work order?" 


"No. We issued an order to 
Bourgout to apply for a building permit." 


That permit was issued June 17th, 1978. At 
that time the foundation was about one-quarter to one-half 
“completed”. Watson says it was "blocks laid on loose 
fill". "I had had trouble with this builder before - I 
was sure something was wrong - I felt legal action was 
pending." 


But it seems that Mr. Watson's idea (and 
presumably that of the Township Council) of avoiding 
liability to the eventual purchaser or any entity 
sustaining loss as an insurer of that purchaser, was to 
make sure the building permit was formally valid. 


Watson said that the Reeve was apprised. He 
had dedlt with Bourgout before. "I knew we were headed 
for trouble. My major loyalty is to the Township." Mr. 
Watson perceived himself to be in a state of some 
conflicting interest. As building inspector he testified 
that he felt that the structure being erected by Leo 
Bourgout should be torn down. But as Clerk-Treasurer it 
seems he wanted to see it the assessment roll augmented. 
Later, when Michael Park had moved in, Mr. Hogan, a 
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Regional Assessor, visited the house in order to assess 
it. Mrs. Park was crying, we were told, and he "felt 
sorry for them". 


In cross-examination Mr. Watson was again asked 
why no stop work order was issued in the late spring or 
early summer of 1978 when he first perceived the 
construction problems developing, problems that, he 
Tepeatedly admitted he was aware of. The reply was that 
the construction was already one-third finished. That 
strikes us an inadequate and altogether unsatisfactory 
teply. Again he was asked "You saw a problem? What did 
you do to correct that?" And answered "I went to the 
Township solicitor for advice". Later he testified "It 
was my opinion that considerable legal work would be 
necessary". 


Counsel for the Warranty Program said "I pubeit 
to you that either you or your Council were negligent in 
not stopping the work if you were aware that there was a 
problem in the foundation". 


Mr. Michael Park testified that he moved into 
the house on September lst, 1978, which we understand was 
somewhat in advance of the original date fixed for closing 
and occupancy. The house was then 75% completed. They 
took early possession, he said, in order to avoid having 
to renew his lease and to save a month's rent on the 
family's former quarters. This house was the first house 
he had ever owned. 


Since then Mr. Park, who spends much of his 
time away from home in the course of his employment, which 
is in construction and the mining industry in Northern 
Ontario, has been through an infernal experience with this 
house. It has been a preoccupation and constant cause of 
distress. Many inspectors and contractors sent by the 
Warranty Program and otherwise have come and gone. It is 
still not right and possibly or probably never will be. 

He says he cannot sell it without losing his investment in 
it because its defects are notorious. ‘Everybody in the 
County knows where the Park residence is" he testified 
“and knows it has been sinking for years". 


The Tribunal feels considerable sympathy for 
this Appellant. While this falls well short of improper 
bias in his favour, it is our impression (and we feel it 
would be shared by any decent, intelligent, and impartial 
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assessor(s) of fact who had heard the evidence, from both 
sides, which we have), that this homeowner has been 
something of a victim both of incompetence on the part of 
the builder and of some sort of failure, which ought to 
have been avoided, on the part of the Municipality which 
issued a construction permit. 


The term Major Structural Defect is defined in 
Regulation 726, Revised Regulations of Ontario 1980, 
Section 1, paragraph (0). 


Two items in particular impress us most notably 
from the list of four remaining items of complaint, 
namely, the matter of the foundation of the garage and the 
matter of the fireplace and its support system. 


At the present time, according to the testimony 
of John Park, B.Sc., the east wall of the garage is 
bearing on rock, the west wall on fill (Michael Park told 
us that a neighbor who is a carpenter told him he saw 
truck loads of sand and gravel and loose rubble delivered 
to make a base for the footings. This hearsay is in line 
with the sworn evidence.) Two-thirds of the north wall is 
on rock; one-third of it on fill. It is sinking. He 
testified that the northwest corner is sinking or has sunk 
relative to the rest of the building, and the wall which 
is sinking is load-bearing in that it supports its own 
weight together with that of the roof over it. The 
Tribunal finds that this problem is a true major 
structural defect as aforesaid and ought to be rectified. 


The situation with respect to the fireplace is 
even worse. The Warranty Program has done some work in 
this area it seems. The chimney is now properly founded, 
anchored and supported. But at the present time the 
fireplace isn't. Mr. Michael Park testified that it sits 
on beams which sit on chunks of steel I’ beam which are 
supported by jack posts which stand on the cement floorsof 
the basement which rests on gravel and fill. James Hugh 
Harkness who is a construction contractor of very 
considerable experience and who has done work for the 
Warranty Program testified that the fireplace is resting 
on joists which are not stable. The fireplace should have 
its own foundations with footings or be secured to 
something which has footings. John Park testified that 
masonry cannot be supported by wood - the fireplace should 
be supported by steel or masonry. The Zieger repair job 
(a repair job commissioned by the Warranty Program and 
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the cost of which has been charged against the $20,000 
limited liability of the fund referred to) was inadequate 
- he put the weight of the fireplace on a steel beam which 
rests on wood. This installation is totally against the 
Building Code. Moreover, the jack posts in the basement 
floor are subject to subsidence (as is the garage floor) 
and so are not likely to hold. The fireplace is quite a 
massive unit, weighing 5 tons approximately, and the 
support is quite inadequate. Mr. John Park testified that 
it will continue to gradually deteriorate and eventually 
will fail piecemeal. 


The Tribunal holds that this is a major 
structural defect properly so-called. Mr. John Park 
stated that the remedy would be for the foundations of the 
fireplace to be taken to rock or cantilevered from the 
wall (chimney) which is strong enough to bear this 
weight. Either remedy would entail a very considerably 
extensive job of work. 


The Tribunal agrees that masonry cannot be 
supported on wood and should be supported on steel or 
masonry. The Zeiger repair job in our opinion was 
inadequate because it was Zieger who put a steel beam onto 
a wooden support system. 


Mr. John Park was asked if there was a risk of 
fire hazard and replied that there was, that there was 
only 5"" of masonry between the floor of the firebox and 
the wooden deck referred to. A hot coal, he said, could 
get through a crack if the firebox cracked open (which it 
has already done), get to the wood and start a fire. The 
installation, he said, is totally against the Building 
Code. We hold this to be correct. He also stated that 
the jack posts rising from the basement floor are subject 
to the same subsidence as is the garage floor and so is 
unlikely to hold. 


In respect to the third and fourth items of 
complaint which are raised at the Hearing, namely, the 
front porch and the basement entrance from the garage, the 
Tribunal sees fit to make no order. The Tribunal does not 
feel that a major structural defect has been established 
in respect of the front porch. Although the front porch 
does not rest on a footing, below frost line, evidence 
showed that the roof over the front porch was not 
disturbed by any movement of the porch slab. The roof was 
composed of trusses which require no additional support to 
carry roof load over the porch slab. 
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As to the basement entrance, although not 
completely enclosed by concrete blocks, which allowed sand 
to be washed into the basement through voids in blockwork, 
it did not support any portion of the structure, and 
therefore was was not load-bearing. It could not 
therefore be classified as a major structural defect. 


The Tribunal does, however, find that major 
structural defects exist in respect to the foundation of 
the garage and in respect to the fireplace and its support 
system. The Tribunal directs that the Warranty Program 
and the Compensation Fund are liable for these two items 
to the full extent of the funds remaining available for 
the purpose which we have hereinbefore held to be in the 
amount of $3,250. The Tribunal accordingly orders and 
directs the Warranty Program to elect to do and then 
forthwith to do either one or other of two things, that is 
to say, to repair the two items in respect of which we 
have found a major structural defect to exist and at the 
cost and expense of the guarantee fund or, in the 
alternative, to pay the full sum of $3,250 to the 
Appellant forthwith. . 


The Tribunal desires to state that a charge 
against the guarantee fund which is approved by the 
Warranty Program should not be carelessly made. If the 
Warranty Program approves a payment such payment should be 
made prudently. In this case there seems to be 
considerable doubt as to whether all the funds laid out by 
the Warranty Program in connection with this home were 
paid as prudently as they should have been or that the 
contractors engaged by the Warranty Program performed the 
work done by them as well as ought to have been the case. 
The Tribunal agrees that it has no jurisdiction to make an 
award in excess of the quantum limit prescribed by law or 
referred to above. This is not to say that some remedy or 
remedies may not be available to the present Appellant 
beyond the powers vested in this Tribunal. 


ESM 


JENNIFER PIERPOINT 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
D.H. MacFARLANE, MEMBER 


COUNSEL: JENNIFER PIERPOINT, appearing in person 
CAROL STREET, representing the Respondent 


DATE OF 
HEARING: 13th October, 1983 


REASONS FOR DECISION AND ORDER 


The claim was in respect of an alleged major 
structural defect consisting of two cracks in the basement 
wall of the subject home which were not perceived or 
complained of until two and one-half years after 
possession had been taken. There was no allegation by the 
Appellant of any failure in any load-bearing portion of 
the building in respect to its load-bearing function or 
otherwise. Consequently in order to succeed, it was 
incumbent upon the Appellant to demonstrate to the 
satisfaction of the Tribunal that there existed a 
situation consistent with the definition of a major 
structural defect. 


Moreover it was further incumbent on the 
Appellant to show that the claim was not one excluded by 
the provisions of section 13(2) of the Ontario New Home 
Warranties Plan Act, specifically Section 13(2)(d), as was 
alleged by the Respondent in reply, namely, that the 
problem arose by reason of normal shrinkage of materials 
caused by drying after construction. 


During the course of her evidence and argument, 
Mrs. Pierpoint referred to an unsafe situation in 
connection with the possibility of water getting at the 
electrical services in the basement laundry room whereby a 
person (child or adult) might be seriously electrically 
shocked. We are not convinced that such a hazard exists, 
or if it does that it is so dire and serious as to render 
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the house as a whole unfit for human occupation which is 
what the Appellant would need to prove in order to 
establish the Respondent liable under the terms of the 
Statute; any hazard which does exist in our view is 
entirely the responsibility of an owner of the home as we 
find the law to apply. With regret the Tribunal finds 
itself unable to find for the Appellant or to interfere 
with the Warranty Program's decision. 


Accordingly, by virtue of the authority vested in 
it under section 16(3) of the Ontario New Home Warranty 
Plan Act the Tribunal directs the Hudac New Home Warranty 
Plan Act to disallow the claim. 


With reference to the subject cracks, which are 
not warranted, it is the opinion of the Tribunal that the 
repairs to these ought to be taken by the homeowners to 
obviate any hazard and to render the laundry room usable 
for its intended purpose and that this work ought properly 
to be characterised as maintenance within the 
contemplation of section 13(2)(f) of the Statute. 
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BARRY RAYNER 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: GRANT J. KENNEY, representing the Appellant 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 9th September, 1983 


RULING - GRANTING ADJOURNMENT 


UPON a terete made on behalf of counsel for the 
Respondent on the 9th day of September, 1983 for an Order 
granting an Adjournment of the hearings scheduled to commence 
on the 20th day of September, 1983 


AND UPON hearing submissions of counsel for both 
parties 


NOW pursuant to Section 21 of the Statutory Powers 
Procedure Act, the Commercial Registration Appeal Tribunal does 
grant an Adjournment of the hearings peremptorily to 17 - 18 - 
21 November, 1983. 
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BARRY RAYNER 


APPEAL FROM DECISIONS OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW CLAIMS 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: GRANT J. KENNEY, representing the Appellant 
BRIAN CAMPBELL, representing the Respondent 


DATE OF @ 
HEARING: 17th, 18th, 21st and 22nd November 1983. 


REASONS FOR DECISION AND ORDER 
The Tribunal finds: 


ie Barry Rayner (purchaser) entered into a valid 
Agreement of Purchase and Sale, with Village East Properties 
Limited (vendor), pertaining to unit 20 of an unregistered 
condominium project (see Exhibit 33, tab 1), which was 
accepted 3lst December, 1980. 


zi The condominium project was enrolled with HUDAC on 
the 10th day of December 1980. 


os The purchaser paid with the offer to Village 
Properties Ltd. (sic - emphasis Tribunal's) the sum of 
$3-b00-00 in respect of the aforesaid condominium unit 
through a cheque dated 30th December, 1981 for an aggregate 


figure of $6,000.00 for 2 units (33 and 20) (see Exhibit 33, 
tab 3). 


4. The solicitors acting for the vendor was the firm 
of Bookman & Associates. The firm was that of Steven M. 
Bookman and he was its principal. 


= The principal shareholder and sole officer of the 
vendor is the same Steven M. Bookman. 
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6. The solicitors acting for the purchaser were the 
firm of Perkins and Ballard. 


rh The purchaser was to obtain interim possession of 
the condominium unit on March 23, 1981, upon payment of the 
sum of $18,581.00. An interim closing was scheduled between 
the purchaser and the vendor. 


8. The vendor (Exhibit 33, tab 5) authorized and 
directed the making of "the proceeds payable on the interim 
closing....to Bookman & Associates in trust, or as they may 
further direct" (Exhibit 33, tab 7). The direction was 
executed by "Village East Properties Limited per: 'S.M. 
Bookman'."' The Agreement of Purchase and Sale had been 
executed by the vendor "as vendor by its authorized signing 
official ‘per S.M. Bookman'." 


a. The cheque for $18,581.00 dated 19th March, 1981 
was issued to the order of “Bookman & Associates, in 
trust/Re Rayner purchase Unit 20". 


10. The solicitors for the purchaser confirmed the 
undertaking of the solicitors for the vendor to "hold the 
funds in escrow pending delivery of a HUDAC enrollment and 
the requisite deposit receipt". 


ie The vendor was registered with the HUDAC New Home 
Warranty Program under vendor registration #10-7344. 


123 The solicitors for the vendor notified the 
solicitors for the purchaser of registration of the 
condominium by letter dated October 8, 1981. 


eye The New Home Warranty Program issued a deposit 
receipt #22346 dated October 14th, 1981 with an enrollment 
No. 


The Tribunal notes without comment the format of 
the Deposit Receipt as reproduced herein: 
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NEW HOME WARRANTY PROGRAM 


Suite 702, 180 Bloor Street West 





Toronto, Ontario MSS 2V6 ONTARIO NEW HOME 
WARRANTIES PLAN 
DEPOSIT RECEIPT 22346 
(Condominium } 
For depouts up to $20,000 


Vendor Registration No. ae 





Enrolment No. 90332-9035? ____ 
Purchaser s) Barry Rayner ——_______ 
(Name) 


(Nase } 
St e Qo taraat6 
sro (Address) (Address) 


Legal Description: Lot/Block Pri & 2 Plan _Ani0.4 Municipality _Merropoliran Toronto— 


Condominium Unit No. 2) Se séPlan No. 


initial Deposit $ 3,080 00 ___ Date of Purchase Agreement Dec 31/80 ___ 
Deposit to be made on Estimated date of Possession Mar. 11/8) —__ 
Possession $12,500 00 __ 
Estimated date of transier of 
Estimated total deposits $20 s00.00 __— title. April 15/81 
) e 
aaa gies CERTIFICATE OF PURCHASER(S) AND VENDOR 


The Purchaser(s) and the undersigned Vendor of the above-mentioned home hereby cerufy that the Purchase 
Agreement mentioned above has been executed and delivered and that a deposit has been paid to the Vendor. 


Dated October l4th, 19861 


. oe Vendor: __VILLAGE EAST PROPERTIES 
(Phychaser) 7 LIMITED 





By: 
(Perchaet) (Authonzed Representative) 


ONTARIO NEW HOME WARRANTIES PLAN 


The Corporation hereby confirms to the Purchaser(s) that. subject to the Conditions on the reverse hereof. the 
Purchasers) are entitled 10 payment out of the Ontano New Home Warranties Pian for all damages against the 
Vendor for financial loss of an amount equal to all Deposits (as defined on the reverse hereof} which shall 
become owing by the Vendur to the Purchasers) upun the bankruptcy of the Vendor or the Vendor's failure to 
perform its obligations under the Purchase Agreement and which the Vendor shall fail to pay to the Purchasers) 
in accordance with the terms of the Purchase Agreement provided that the Purchaserts) shall not be entitled 
to payment under this Deposit Receipt of an amount in excess of twenty thousand dollars ($20.000) plus 
Interest un the amount of such payment. Fur Deposits exceeding 520.000 the Purchaser must ensure he receives 
from the, Vendor a Supplemental Depusit Receipt. 


IN WITNESS WHEREOF the Corporation has duly executed this Deposit Recesot. 
HUDAC NEW HOME WARRANTY PROGRAM 


(et ee 


Repisirar Chauman 


PURCHASER 


Form 42/77 


(Note: Both signatures printed) 


oy 


And on the reverse side thereof, inter alia: 
i ere ee ee ee ee Sens. = itty 
ie CONDITIONS 


1. INTERPRETATION 


1.1 Definitions - In this Deposit Receipt, unless the 
context otherwise requires, the following expressions shall 
have the following meanings: 


(d) "date of transfer" means the date on which the Deposits 
are applied on account of the purchase price payable 
under the Purchase Agreement with respect to the home. 


(e) "Deposits" means, in respect of the home, all moneys 
received before the date of possession by or on behalf 
of the Vendor from the Purchaser on account of the 
purchase price payable under the Purchase Agreement, and 
includes moneys received by or on behalf of the Vendor 
after the date of possession and prior to the date of 
transfer but does not include moneys 


(i) paid under the Purchase Agreement as rent or as 
an occupancy charge and not part of the purchase 
price, or 

(ii)specified in the Purchase Agreement not to be 
credited against the payment of the purchase price 
pursuant to the provisions of sub-section 6 of 
section 24a of The Condominium Act. 


(g) "Interest" means interest at the rate or rates 
prescribed under The Condominium Act, to be paid by the 
Vendor to the Purchaser on Deposits. 


1.3 Headings - The insertion of headings is for 
convenience of reference only and shall not affect the 
construction or interpretation of this Deposit Receipt. 


2. PAYMENT OUT OF THE PLAN 


The Corporation confirms to the Purchaser that, if 
Deposits shall become owing to the Purchaser upon the 
bankruptcy of the Vendor or upon the Vendor's failure to 
perform its obligations under the Purchase Agreement and if 
the Vendor shall fail to pay the same or any part thereof to 
the Purchaser in accordance with the terms of the Purchase 
Agreement, the Purchaser shall be entitled to payment out of 
the Plan for all damages against the Vendor for financial 
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loss of an amount equal to such Deposits plus Interest 
provided that, in no event, shall the Purchaser be entitled 
to payment under this Deposit Receipt of an amount in excess 
of twenty thousand dollars ($20,000) plus Interest on the 
amount of such payment. 


5. TERM OF DEPOSIT RECEIPT 


This Deposit Receipt shall become effective when 
executed by the Purchaser and the Vendor and shall remain in 
full force and effect until the earliest of: 


(a) The date of transfer; 


(b) the termination of the Purchase Agreement and the 
payment by or on behalf of the Vendor to or on behalf of 
the Purchaser of all Deposits due to him; or 


(c) the payment out of the Plan of all Deposits, plus 
Interest due under any claim arising from the bankruptcy 
of the Vendor or the Vendor's failure to perform its 
obligations under the Purchase Agreement, written notice 
of such claim having been given as required by paragraph 
3.1 hereof. . 


nnn Lea eEEEaEE EEE ESSssS as! 


14. By letter dated June l, 1982, the now solicitors 
for the vendor (Wise, Kesten, Clarke, counsel: Steven M. 
Bookman) advised the solicitors for the purchaser that the 
vendor "is presently in an insolvent position and is not 
capable of transferring title”. 


13% The Purchaser was granted Judgment against the 
vendor on the 6th day of April, 1983 for S21, 0601615. 


16. On the 3rd day of June, 1982, the purchaser 
provided to HUDAC New Home Warranty Program a proof of claim 
form together with a "Statement of Occupancy" to support a 
claim for reimbursement of deposit. 


i. By letter dated January 28th, 1983, HUDAC New Home 
Warranty Program advised the purchaser of its decision: 


" It is the decision of the Warranty 
Program that the monies that were paid by 
you to Bookman and Associates in trust 
(sic) in the amount of $16,465.25 do not 
constitute deposits in accordance with the 
provisions of the Ontario New Home 
Warranties Plan Act and its Regulations. 


Ly? 


It is the opinion of the Warranty 
Program that your claim for the refund of 
the monies that were paid to Bookman and 
Associates, in trust would be more 
appropriately made to that firm or to the 
compensation fund of the Law Society of 
Upper Canada." 


The issue to be determined by the Tribunal is 
whether the moneys paid by the purchaser were deposits as 
defined in Regulation, Section 1(1), i.e. “moneys 
received...by or on behalf of the vendor from a purchaser on 
account of the purchase price payable under a purchase 
agreement.." 


The Tribunal finds in the affirmative with regard 
to all monies paid. 


The Tribunal finds that the $3,000.00 (part of 
$6,000.00 paid [under an erroneous name] directly to the 
vendor) as a deposit under the agreement was a deposit 
received by the vendor from the purchasers, the exact 
description of the payee being of no effect for the cheque 
was honoured for the vendor. 


The Tribunal finds that the balance paid on the 
interim closing pursuant to the direction of the vendor was 
moneys received on behalf of the vendor from the purchaser. 
Such a transaction is a common one in the ordinary course of 
the completion of the purchase and sale of real estate. 


The Tribunal is of the opinion that the fact of an 
application being made to the Compensation Fund of the Law 
Society of Upper Canada is not relevant to a claim under the 
Ontario New Home Warranties Plan Act which claim must stand 
or fall upon its own merits under the Act. 


The Tribunal is of the opinion that the obtaining 
of a judgment does not invalidate the claim. 


The sale was not completed. In this regard, the 
Tribunal finds that the vendor failed to perform the 
contract. 


The Tribunal is of the opinion that the reasons of 
the New Home Warranty Program for disallowing the claim have 
no validity. 
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The Tribunal finds that the purchaser is entitled 
to compensation by virtue of Section L4Ghk) Ca), the «Limits 
being fixed by Regulation Section 6(1) and (2). 


The above applies with necessary adjustment to the 
claim respecting Unit 33. 


Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranties Plan 
AGE, 


The Tribunal directs HUDAC New Home Warranty Program: 


In respect of Unit #20 to allow the claim in the sum of 
$20,000 plus interest on $3,000 from 30th December, 1980, 
plus interest on $17,000 from 19th March, 1981 pursuant to 
Section 53 of the Condominium Act and Section 33 of 
Regulation 121 of the Act; and 


In respect of Unit #33 to allow the claim in the sum of 
$16,465.25 plus interest on $3,000 from 30th December, 1980, 
plus interest on $13,465.25 from 19th March, 1981 pursuant 
to Section 53 of the Condominium Act and Section 33 of 
Regulation 121 of the Act. * 


7° NOLe- The above decision was appealed to the Supreme 
Court of Ontario (Divisional Court). The 
appeal had not been concluded at the time of 
this publication. 
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J. ROBITAILLE 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE ONTARIO NEW HOME 
WARRANTIES PLAN ACT 


TO DISALLOW THE CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
MATTHEW SHEARD, VICE-CHAIRMAN AS MEMBER 
LOUIS A RICE, MEMBER 


COUNSEL: JANET E. SIM, representing the Appellant 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 2nd February, 1983 


REASONS FOR RULING AND ORDER 


Prior to any consideration of the merits of the 
claim, the Tribunal is called upon by the parties to 
determine whether the written notice of the claim under the 
Plan to the Corporation required by Regulation 726 R.R.O., 
section 4(1) must be given within one year after the 
warranty takes effect. 


In this matter, there is an assumption that verbal 
notice of the claim was given to the vendor by the claimant 
within one year after the warranty took effect, i.e. the 
claim was so made to the vendor. However, written notice of 
the claim was not given to the Corporation until the 15th 
February 1982, which is subsequent to the one year period. 


It has been submitted by the claimant that there 
has been: 


1. Compliance with section 13(4), which reads: 
2 A warranty under subsection (1) 
applies only in respect of claims made 
thereunder within one year after the 
warranty takes affect, or such longer 
time under such conditions as are 
prescribed." 

by virtue of the claim made to the builder. 
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2. Compliance with section 4(1) which reads: 
; Each person with a claim under the 
Plan shall give written notice of the 
Claim to the Corporation. — 
by virtue of the notice of February 15th, 1982. 


It is further submitted by the claimant that the 
notice under Regulation section 4(1) need not be given 
within the year. 


The Tribunal accepts the Ontario New Home 
Warranties Plan Act as propounding a total scheme with the 
provision (inter alia) of certain warranties, and 
compensation in respect of those warranties. The inclusion 
of the word 'Plan’ within the title of the statute 
highlights this. 


Section 1 defines 'Plan' as 
"the Ontario New Home Warranties 
Plan referred to in Section 11" 

which in turn reads: 
"The Ontario New Home Warranties 
Plan is continued comprised of the 
warranties and the guarantee fund 
and compensation provided for by 
ehis Act. 

Section 23(1) states: 
"The Corporation may make by-laws, 
(g)...-governing procedures for 
claiming and determining claims for 
compensation from the guarantee 
fund." 


The Tribunal is of the opinion that all sections of 
the Act and the Regulations must be read together and in 
particular, that section 13(4) and Regulation 4(1) must be 
read together. 


Accordingly, the Tribunal finds that the notice 
referred to in section 4(1) must be given within the period 
referred to in section 13(4). The Tribunal, is of the opinion 
that it is not so "aiding the Legislature's defective 
phrasing of the Act", it is not ‘adding' nor ‘amending’ nor 
‘making up a deficiency’; it is construing the Act and 
Regulations in their entirety in the setting up of a Plan. 


To find otherwise would mean that the period of 
assertion of a claim against the Compensation Fund would be 
open-ended. The Tribunal is of the opinion that time 
constraints are the essence of the Plan. 


1 0)5) 


The Tribunal's finding is in keeping with its 
decision in Re: Singh (10 C.R.A.T. 113) and in keeping with 
a comment in Re: Catalano (11 C.R.A.T. 82). 


Accordingly the Tribunal rules that the written 
notice of the claim under the Plan to the Corporation 
Tequired by Regulation 726 R.R.O., section 4(1) must be 
given within one year after the warranty takes effect. 


The Tribunal finds that written notice was not 
given to the Corporation in this matter within the year 
accordingly a condition precedent to the assertion of the 
claim has not been met. 


Accordingly the Tribunal rules and directs the 
Corporation to disallow the claim. 
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L.J. SEARY 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
STEPHEN PUSTIL, MEMBER 


COUNSEL: L.J. SEARY, appearing in person 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 26th August, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant received a letter which we may describe 
as "the decision letter". It was dated February 23rd, 1983 
and reads in part as follows: 


A review of your claim for a Major 
Structural Defect has now been completed 
following an inspection of your home on 
February 15, 1983. 


Your claim in respect to a Major 
Structural Defect is based on the 
following items; 


a) One roof truss split. 

b) Back roof dipped in three locations. 
c) Front roof buckled along two lines. 
d) Four interior ceilings water stained. 


In reference to (a) - One roof truss split. 


Our inspection confirmed one depressed 
area in the rear roof near the ridge, 
approximately 12' from the left. 
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In the attic, in the approximate location 
of the depressed roof area, the top chord 
of the sixth truss from the left was 
broken. The broken truss chord and the 
resulting deflection of the roof in the 
Same area, falls under the category of a 
Major Structural Defect and the Warranty 
Program will arrange for the required 
repairs. The proposed repairs will 
include the straightening of the roof 
section located above the broken truss 
chord, as well as roofing repairs in the 
Same area. 


The ceiling of the dining room to be 
examined for damage to the drywall and 
repaired if required and painted. 


(Such painting we have been told has been done.) 


The items described in that letter as Items b, c 
and d were rejected. By a letter postmarked February 28th 
(received March lst, 1983) the Appellant appealed to this 
Tribunal in respect to the decision as it related to Items 
Dy 7c and, "G). 


The Appellant, at the time he brought this claim to 
the attention of the Warranty Program, was the owner of the 
subject house but he was endeavouring to sell it. At the 
time when the appeal was inscribed, i.e. at the end of 
February 1983, he was the vendor of the home by virtue of 
the terms of an executory Contract of Purchase and Sale. 
That contract had been made on or about February 15th, 1983 
and was to be completed on June 28th, 1983 but it contained 
a proviso according to the Appellant (who did not, by the 
way, produce a copy of that contract at this hearing) a 
proviso, condition or an undertaking that the roof would be 
repaired by the Warranty Program and further, that water 
marks, which were evident, would be rectified or painted 
over. That condition, undertaking or proviso, however, was 
waived by the purchaser prior to the completion of the 
transaction. The transaction was closed; that is to say, 
the subject premises were conveyed to the purchaser with the 
condition waived, on June 28th, 1983. 
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So that when the Appellant appeared before this 
Tribunal on this day, August 26th, 1983 he was no longer the 
owner of the house. His status to continue the appeal was 
somewhat in question but he informed us that he was here, 
firstly, to obtain on behalf of the new owner, his 
purchaser, rectification of the alleged major structural 
defect or defects; specifically, a new roof and the repair 
or painting over of the water marks. Secondly, he desired 
compensation for the loss he had sustained on the sale of 
the home as the result of such major structural defect or 
defects. That loss was said to have been in the amount of 
$3,000 being the difference between the listing price 
$80,000 which was said to have been the fair market value of 
the house and the actual price realized on the sale which 
was $77,000. 


The Tribunal holds that if $80,000 was indeed the 
fair market value of the house then that $77,000 was 
sufficiently close to that figure to fall into the same 
range; that is to say, the Tribunal holds that $77,000 was 
an entirely fair market price especially for a sale agreed 
to in mid-winter. It may be noted that in January, before 
the problems complained of were alleged to have become 
critical as a result of a severe mid-winter storm, two 
offers were received of $69,000 and $73,000 respectively, 
much lesser amounts, and in the Tribunal's view $77,000 was 
an excellent sale price for a property listed at $80,000 and 
the vendor, the Appellant here today, should have been 
pleased with it. At all events, he has failed to convice 
the Tribunal that he is out-of-pocket $3,000 as the result 
of the Warranty Program's misfeasance or nonfeasance or 
otherwise. The Tribunal further holds that the Appellant 
has no status to claim relief for the present owner who is 
not a party to these proceedings whether it be a claim for a 
new roof or otherwise. 


And finally, the Tribunal, reviewing the definition 
of a “major structural defect" which is provided in the 
Regulations to the Ontario New Home Warranty Plan Act, holds 
that there has not been proven to be any defect either in 
workmanship or materials: 


(i) that results in failure of the 
load-bearing portion of any building or 
materially and adversely affects its 
load-bearing function, or 
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(ii) that materially and adversely 
affects the use of such building for the 
purpose for which it was intended. 


The Tribunal has held in the past and confirms at 
this time that the purpose of a home is residential 
occupancy in the normal course. The notion that this home 
which the Appellant has sold as a residence (accepting a 
full purchase price for the conveyance whereof) is unfit for 
occupancy is a notion we cannot accept. 


For the above reasons this appeal fails and the 
Tribunal directs Hudac New Home Warranty Program to disallow 
the claim. 
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‘CARY AND RUTH SILBER 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: CARY AND RUTH SILBER, appearing in person 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 28th June, 1983 


REASONS FOR DECISON AND ORDER 


The Appellants, pursuant to an Agreement of 
Purchase and Sale with Coventry Group International Inc., as 
vendors, purchased the subject new home and took possession 
February 26th, 1982. The vendors being out of business, the 
Appellants registered their initial complaint with the 
Warranty Program in March, 1982, well within the first year 
of the warranty provided by the Act. 


Contact between the Appellants and the Warranty 
Program was maintained during the balance of the year and on 
December 29th, 1982 the Program, having achieved a decision 
related to the Appellants’ numerous problems which had been 
set before it, sent a letter to them over the signature of 
Mr. Stinson which reads in part as follows: 


Dear Mr. and Mrs. Silber, 


I am attaching a copy of a Schedule "A(1)" 
and Schedule "A(2)" covering items 


teviewed during our inspection of December 
LO 1952. 


DECISION 


It is the Decision of the Program that the 
items in Schedule "A(1)" are covered by 
the Program and items in Schedule "A(2)" 
are not covered by the Program. 
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REASONS 


The items covered in Schedule "A(1)" of 
the attachments are considered warranted 
items and will be corrected by the 
Program's contractor. Items dealt with in 
Schedule "A(2)"" are not covered by the 
Warranty Program and are found to be 
either not warranted items and acceptable 
to the Program or uncompleted work which 
is not covered by the New Home Warranty 
Program. 


A work schedule will be forwarded shortly 
covering items on Schedule "A(1)" and a 
contractor will be assigned to correct 
these items. 


None of the above items could be 
considered as Major Structural Defects nor 
do they render the building unfit for the 
use it was intended. 


The Schedule "A(1)" lists items which the Warranty 
Program considered to be covered. Some of these were 
eventually rectified to the Appellants' satisfaction and 
others, to which we shall advert later, were not. 


The Schedule "A(2)" is a list of items which the 
Warranty Program did not consider to be covered by the 
Warranty. After excepting two final items on it, in respect 
of which the claimants apparently accepted the finding and 
which were dropped, the list reads as follows: 


1. COMPLAINT - The exterior brick work 
has mortar patches all over. 
Observation: On re-inspection of 
August 4, 1982, this item was 
classified as not warranted, this 
classification stands. 


2. COMPLAINT - Numerous nail pops. 
Observation: This was on two previous 
reports and classified as not 
warranted by the Warranty Program. 
This is considered to be the drying 
and shrinkage of materials and 
excluded from the warranty. 
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COMPLAINT - Defect in the kitchen 
counter top. 

Observation: There is a minor crack 
from a long staple. This is not a 
warranted item by the Program. 


COMPLAINT - Heating deficiency. 
Observation: This item was left over 
to colder weather from the first 
inspection. The front bedroom was 
cold, by adjusting the dampers in the 
pleniums the heat was directed to the 
cold area. This is now considered 
resolved, however, the owner may have 
to do some minor adjustments to 
balance the system. 


COMPLAINT - Air conditioning not 


installed. 


Observation: The owner has completed 
this item, which was not warranted by 
the Warranty program as it is not a 
Building Code requirement and is also 
considered completion work. 


COMPLAINT - The exterior painting is 


not completed. 

Observation: This item is not a 
Building Code requirement and also is 
considered to be completion work. 
This is not waranted by the Program. 
This has been completed by the owner. 


COMPLAINT - The garage floor was not 
poured. 

Observation: The garage floor was 
poured by the owner. On the first 
inspection this item was warranted and 
gravel was installed to meet the 
Ontario Building Code requirements of 
a non-combustible surface. Pouring 
concrete in a garage is considered to 
be completion work, and not spelt out 
in the Building Code as a requirement. 


Paka 


8. COMPLAINT - Patio stone walkway not 
completed. 
Observation: This item is not a 
requirement of the Ontario Building 
Code and is considered to be 
completion work. 


Exhibit 5 at the Hearing was a list prepared by the 
Appellants of their claim items outstanding as of June 2lst, 
1983 in which these were set forth in four separate 
categories. It reads as follows: 


1. Certain work that Hudac warranted 
would be repaired, has been repaired 
improperly. e.g.(a) Repair to carpet 
(b) Removal of mortar from brick 
(c) Side door weatherstripping 
(d) Loose mortar over garage 
door 


2. Other work was denied under the conciliation 
warranty coverage. 
e.g.(a) Crack in kitchen counter 
(b) Very bad nail pops on 
circular wall 


3. Certain work undertaken by ourselves should have 
been warranted and was denied warranty coverage. 
e.g.(a) Central air conditioning 
(b) Concrete garage floor 
(c) Outdoor painting 
(d) Walkway to front door 


4. Certain work which Hudac has said they would 
cover is outstanding to be resolved. 
e.g.(a) Heat distribution problem 


For the purposes of the Tribunal's within Reasons 
for Decision the above list (the list prepared by the 
Appellants on June 21st, 1983 entered as Exhibit 5) is the 
one to which shall be making reference as we proceed 
hereinafter. 


At the outset, Items l(a), (c) and (d) shall be 
exempted from further consideration since they were the 
subject of the Respondent's undertaking at the Hearing to 
rectify them. 
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As to the remaining items, all of which were 
properly brought to the Respondent's attention within the 
initial one year period, these are governed by Section 13 of 
the Act. 


Turning firstly to item l(b), this complaint 
concerns mortar which, while in a semi-liquid condition, was 
splashed on or splattered over brickwork comprising a wall 
or walls, and which then adhered to the porous sutface of 
such brickwork and was permitted to dry (although it might 
have been hosed off with ease with water while still wet) so 
that now, as the photographic evidence clearly disclosed, it 
presents a really unsightly, sloppy, ugly and otherwise 
unpleasing appearance which effectively cancels whatever 
aesthetic attractiveness the otherwise agreeable-looking, 
not-inexpensive, and well-laid brickwork would offer to the 
eye of any viewer, including that of a potential purchaser 
of the home. It would be difficult to imagine either a more 
repulsively sloppy-looking sight within the context of home 
construction, nor any clearer illustration of what we would 
consider to be the meaning of the term "poor workmanship”. 


The Warranty Program sent a contractor, a Mr. 
Prime, to clean-up this petrified mess and he or his men 
spent three or four hours with steel brushes and/or chisels 
and then gave up, what we gathered from his testimony and 
that of Mr. Thurston (later), was "just an impossible task" 
which couldn't be effected without endangering the bricks 
(viz. damaging or destroying their functional capacity to 
keep out wet) orotherwise was just too much work to be 
reasonably considered possible of performance. Moreover, we 
were told, the brickwork was not functionally impaired by 
its albeit dreadful appearance, the problem sounded in 
aesthetics, no real or tangible harm resulted from it, and 
therefore it was not covered by the Warranty. 


Aesthetic considerations are not, in the Tribunal's 
view, wholly frivolous in all instances. If a house were 
placed on the market for sale and it had some gross 
aesthetic defect which was clearly visible, especially from 
the street or from an outside and public aspect, the vendor 
would soon perceive a real and tangible disadvantage flowing 
from that defect, measurable in dollars and cents. In this 
case of unsightly splatters of slopped spattered liquid 
mortar now firmly bonded to the otherwise decorative 
exterior brickwork of these premises, the Tribunal finds a 
real and not unreasonable cause of complaint which it holds 
to be covered by the Warranty under Section 13(1) (a) (i) 


(first phrase prior to the conjunctive). The Tribunal 
directs the Warranty Program to reattend at the Appellants' 
home and to rectify this defect employing whatever means may 
be necessary to effect that result without damaging or 
otherwise impairing the functional capacity of the brick 
work (possibly by means of sand blasting or abrasion with a 
wire wheel) and if this should prove, after sincere, 
diligent and arduous effort, impossible, then to negotiate a 
reasonable monetary settlement with the Appellants with the 
right to the latter to return to this Tribunal in case of 
deadlock reserved. 


The next items are 2(a) and (b) shown on the 
Appellants' list of June 21st, 1983. We consider these to 
be aesthetic problems of the less real and tangible variety; 
for one reason because they are less publicly conspicuous . 
and therefor less likely to adversely affect the value of 
the property. We regret the nail pops and we sympathize 
with the Appellants’ dissatisfaction with them but the 
plaster board or gyprock sheets secured by these nails to 
the fabric of the building remain secure. The Tribunal, in 
all fairness, cannot find grounds to order the Warranty 
Program to rectify this very common defect which is not only 
solely aesthetic but one, as well, which, from time to time, 
only the family occupying the house and their more intimate 
guests, guests ascending to the second floor and thereby 
getting quite close to the circular wall which we are told 
encloses the stairway, would be likely to see or know 
about. Also, we accept that this complaint may be excluded 
from warranty by reason of Section 13(2)(d). 


The defect in the kitchen counter top we find also 
to be an aesthetic problem, and as such too minor to be of 
sufficiently serious importance or effect or to be covered 
by the Warranty on the basis of the logic hereinabove 
applied. The statement made by the male Appellant, a 
caterer who is active in the food industry, that this smafl 
crack, several millimeters long, is likely to become a nest 
or lodging place for germs and thus a hazard to health is 
one which reveals an admirable concern for what should be 
the highest standards in his chosen field of work, as well 
as considerable imagination. 


Item 3(a) is that of the central air conditioning. 
The evidence discloses that the contract or Agreement of 
Purchase and Sale specified that central air conditioning 
would be supplied (i.e. built-into this house). It 
discloses as well that the ducts and vents as well as 
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certain wiring or electrical installations had been supplied 
at the time of possession. Neither Sis) Cayi{ ii) or. (iis) 
would apply to extend the warranty to this item of the 
Appellants’ claim because central air conditioning is not 
required by our Building Code in Ontario nor does the 
Tribunal deem a house which lacks that amenity to be unfit 
for habitation. But if a vendor, being a builder, starts to 
install a central air conditioning system, as is the case 
here, and gets half or a substantial part of that 
installation completed and then abandons the task leaving it 
substantially completed and yet not finished, that, in our 
view, is not "construction in a workmanlike manner’ as 
prescribed by S.13(1)(a)(i). A house which was clearly 
intended, by the Agreement of Purchase and Sale and by other 
criteria, including the plans and the extent to which 
construction was clearly begun and advanced to a state of 
semi-completion, to have central air conditioning, and then 
delivered to the purchasers for occupancy, with the 
fabrication, making, or building of that air conditioning 
system abandoned in mid-construction, as we find to be the 
case here, is not a house which has been constructed in a 
“workmanlike manner". We hold that the word "constructed" 


means "build"; i.e. "made", "fabricated" and, 
quintessentially "finished". Not "half-fabricated", "partly 
built", "semi-completed" but actually constructed. Nothing 


less will do, once the construction is commenced. That is 
what is meant by "workmanlike manner". Accordingly, the 
Tribunal directs the New Home Warranty Program to complete 
the construction of this central air conditioning system and 
to take or cause to be taken whatever steps may be requisite 
for the fulfilment of that purpose including, if necessary, 
the provision of a compressor or any other missing parts as 
well as the labour; or if, at the date of this decision, 
such work has already been done by the Appellants at their 
own expense, to reimburse to them their outlay. 


- Item 3(b) concerns the floor of the garage. The 
house in question was equipped when possession was taken 
with an attached garage, constructed of brick. But 
apparently there was no floor to it at that time, only, as 
we gather from the evidence, a kind of vacuity at the bottom 
of which lay the original soil on which the walls of the 
garage and house were founded. There may have been some 
accumulation of rubble or construction debris which was 
removed by Mr. Prime prior to his delivery into that space, 
at the Warranty Program's behest, of a load of gravel or 
crushed stone. This was the Warranty Program's way of 
complying, we were told, with the warranty and meeting the 
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requirement of S.13(1)(a), particularly sub-paragraph iid) 
thereof which required that the home, specifically the 
garage floor, be constructed in accordance with the Ontario 
Building Code. 


Mr. Lorne Thurston, a certified engineering 
technician who has been employed by the Warranty Program for 
fifteen years, gave evidence concerning this. The Warranty 
Program, he told us, felt that some sort of floor should be 
provided to go at the bottom of the inside of the garage and 
that this was proper to comply with the warranty, 
responsibility for which the Program had admitted. Such 
floor, the Warranty Program had felt, should comply with 
S.13(1)(a) (iii), i.e. be "constructed in accordance with the 
Ontario Building Code". So they dumped in a load of crushed 
stone and leveled it out and considered that to be a garage 
floor constructed in compliance with the requirements both 
of the warranty and of the code; the latter, being 
incorporated, of course, by reference into the former. 


The question now before the Tribunal is whether the 
Warranty Program was correct in this opinion, or whether the 
Appellants were correct in the contrary view, which they 
held, which was the substance of this particular unresolved 
complaint item. It probably goes without saying that almost 
anyone who had laid out $167,000 for a new home, to be 
constructed of brick and to have an attached garage, also 
constructed of brick and forming part of the continuation of 
the actual fabric of the home, which said garage was by the 
contract and by the building plans meant to have a cement 
floor of the usual kind, would be disgusted and infuriated 
at being treated in this manner; that is to say, having paid 
for a house clearly intended to be equipped with a garage 
having a normal and regular cement floor, to be given a 
floor of gravel instead, in alleged performance of a 
warranty. The Appellant's dissatisfaction may be assumed. 
It is scarcely possible to imagine that anyone could feel 
otherwise. But that of course is not the point before us. 
The point is whether or not the Warranty Program when their 
action is tested by due and impartial consideration of the 
law as it applies thereto are able to get away with this. 


During that part of the Hearing in which Mr. 
Thurston was giving his evidence, one of the members of the 
Tribunal asked him this question, he asked what was the 
requirement of the Ontario Building Code for garage floors, 
and Mr. Thurston replied that it was that garage floors be 
constructed of noncombustible material. 
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Later, during its deliberations, the Tribunal has 
examined the Code for itself and found it to read as follows: 


9.10.6.3 The finish of every garage 
floor should be of asphalt, 
noncombustible material or other similar 
material. 


The Tribunal is aware that, in a fact situation 
wholly identical to this, the Warranty Program is not bound 
to build to a standard in excess of the standard set by the 
Code. Even though the Agreement of Purchase and Sale or 
Building Contract may have set a far higher standard of 
construction, and the owner may have paid for something 
better and quite naturally and understandably fully expected 
to receive something better, the Warranty Program, in 
performing its duty under the warranty is limited to the 
provisions of Section 13 - properly interpreted. It 
appears, at least in this case, the Warranty Program 
considered the proper interpretation thereof to be the very 
strictest and least costly one to itself or the guarantee 
fund possible. 


It also appears, however, that so far as garage 
floors are concerned, the Ontario Building Code provides 
something of a variety of choices, to wit, "asphalt, 
noncombustible material, or other similar material". A 
short concentrated study of these words might lead some 
readers to share the Tribunal's conclusion that whoever 
chose them could have done better if precise communication 
of meaning or intention had been their purpose. For 
example, do they mean “asphalt or other similar 
(noncombustible) material" or, perhaps, do they mean 
“noncombustible material or other similar material"? What 
materials are similar to noncombustible materials? 
"Similar" means approximately the same but not necessarily 
identically the same, e.g., something that was similar to 
noncombustible but not necessarily identical to 
noncombustible, e.g. sand would be noncombustible while 
sawdust would be similar to sand but not necessarily 
noncombustible. 


What the Tribunal thinks in studying these words in 
the Code, which, interestingly, are considerably different 
and greater in number as well as in variety of possible 
interpretations than what Mr. Thurston swore to be the case, 
is that they could have been better chosen. The Tribunal 
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finds these words less than one hundred percent helpful in 
helping us to decide this issue. But we think that the 
words ‘asphalt or similar noncombustible material" comes to 
very close to what they mean or what they ought to mean. 

And in the latter connection we think common sense and a 
reasonable appreciation of the context of matters should be 
applied. By ‘reasonable" we mean reasonably normal, 
reasonably generous, reasonably honest, and reasonably fair. 


Some years ago houses in Toronto were provided with 
garages which were separate, often very small, outbuildings, 
located often in the back of the garden (frequently then 
called the "yard") and joined to the street by a driveway. 
These were often prefabricated buildings made of tin, or 
they were often constructed on the site of clapboard. The 
driveways were of gravel and the floors of these structures, 
little more than tool sheds, more often than not were plain 
earth or gravel. Usually the material would be identical to 
that of which the driveway leading to them was comprised. 
However, in 1983, a new $167,000 brick house with an 
attached brick garage comprising part of the whole fabric of 
the house is a different proposition. It is connected to 
the street almost invariably by an asphalt or concrete drive 
(generally in conformity with the governing municipal 
by-law) and an asphalt or concrete floor is what one would 
reasonably expect to find in it. 


The Code says “asphalt, noncombustible material or 
other similar material" and the Tribunal holds having regard 
to the context to which these words are applied, which would 
include the standards of the neighbourhood, the reasonable 
expectations of the owner, and other "reasonable" factors, 
that "asphalt or other similar noncombustible material" is 
what is probably meant. We hold that asphalt would clearly 
conform to the Code. We hold that cement or concrete would 
be more similar to asphalt than crushed stone and therefore 
more perfectly conform to the Code than stone. S. 16(3) of 
the Act provides that (when the Corporation makes a decision 
under S. 14) the Tribunal may by Order direct the 
Corporation to take such action as the Tribunal considers 
the Corporation ought to take in accordance with this Act 
and its Regulations, and for such purpose the Tribunal may 
substitute its opinion for that of the Corporation. 


It is the Tribunal's opinion, having regard to all 
the foregoing, that asphalt or concrete is what is called 
for to fulfill the requirements of the Code in this case. 
The Tribunal holds that its opinion shall be substituted for 
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that of the Respondent and it therefore directs the 
Respondent to install such a floor, either of asphalt or 
concrete, in the subject garage forthwith; or, if at the 
date of this decision, such work has already been done by 
the Appellants at their own expense, Co reimburse to them 
their outlay. 


Item 3(c) concerns outdoor painting. The Ontario 
Building Code does not require this. The question therefore 
is whether an unpainted house has or has not been 
"constructed in a workmanlike manner". The Appellants very 
convincingly argued that an unpainted windowsill and other 
wooden parts of a home were subject to severe weathering, 
especially in winter. On the other hand, the maintenance of 
a house, as S. 13(2)(f£) clearly implies is the 
responsibility of the owner, and painting is clearly a 
matter of maintenance. We are also persuasively influenced 
if not governed by the Tribunal's decision in the Levine 
case, teleased in March of this year, where it was held that 
painting was "decoration" and not "construction". However, 
in that case, the Tribunal heard no evidence, or less 
convincing evidence, as to the effect of weather upon 
unpainted wood. 


Upon the facts before it, the Tribunal would 
partially allow this claim and directs the Respondent to 
repay the Appellants for the cost of primin (i.e. of the 
first or primer coat applied to) the wooden parts of this 
house only; on the basis of reasonable negotiation as to 
quantum and with the right to either party to this appeal to 
return to the Tribunal in the case of deadlock reserved. 


Item 3(d) respecting the walkway to the front door 
is rejected. The Tribunal adopts the Respondent's 
conclusion that this is not required by the Ontario Building 
Code and therefore not a warranted item. 


We come finally to Item 4(a), the heat distribution 
problem. Our impression, both from the evidence and 
submissions of counsel, is that this matter is, or at the 
time of the hearing was, in media res, by which we mean 
still being worked out by the Program; not yet resolved by 
it (although one might draw a different conclusion from 
paragraph 4 at p.3, above). For example, counsel objected 
to the introduction into evidence of an engineer's report 
brought to the hearing by the Appellants and we understand 
this was, in part at least, because the Respondent had not 
yet made a decision concerning this item of complaint. 


219 


It is the Tribunal's impression that the Warranty 
Program has not yet made a clear decision as to how it will 
deal with this claim item - such as to be a proper heading 
of appeal to us. The Tribunal directs the Warranty Program 
to study the complaint and decide, with all deliberate 
dispatch, what it intends to do about it, and, of course, to 
communicate such decision to the homeowners (the present 
Appellants) who shall be at liberty, at that point, to 
appeal to this Tribunal from it should they so desire. * 


* Note: The above decision was appealed to the Supreme 
Court of Ontario (Divisional Court). The appeal 
had not been concluded at the time of this 
publication. 
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MR. AND MRS. JOHN SPITERI 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTRAR, MEMBER 
DON MACFARLANE, MEMBER 


COUNSEL: MR. AND MRS. JOHN SPITERI, appearing in person 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 19th May, 1983 


REASONS FOR DECISION AND ORDER 


The Appellants’ claim is for an alleged major 
structural defect. A major structural defect is defined in 
the Regulations to the Statute. 


The effect complained of in this case is an effect 
whereby bits of brick, as large as 2 1/4" by 8 1/4" by 1/2" 
thick, are falling from the chimney and landing on the 
ground below or upon a sundeck. This leaves the chimney in 
an unsightly and possibly weakened condition. It has been 
suggested that the reason these bricks fall and continue to 
fall is that they were improperly manufactured and contain 
an inherent defect. We have given great weight to that 
suggestion and considered it with diligence. We are unable 
to conclude that this has been proven. It remains a mere 
hypothesis. 


The Tribunal has found no evidence of a defect in 
the chimney as a load-bearing portion of the building or in 
respect to any load-bearing function it may have. 


The Tribunal has considered the question of the 
purpose for which this house was intended and has concluded 
that this must surely have been to serve as a residence for 
human occupancy in the normal course. It has earnestly 
considered the possibility that the falling to the ground or 
to the sundeck referred to in evidence of pieces of brick 
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masonry presents a serious hazard and adversely affects that 
human occupancy but to succeed upon that ground, it would be 
incumbent upon the Appellants to prove that this effect 
resulted from a defect in workmanship or materials. 


We feel that the condition of the masonry chimney 
cap in all probability has been the principal cause of the 
problem complained of. It has cracked permitting the entry 
of water which has worked its way down through the bricks and 
frozen, thawed and frozen again, so that the bricks spalled 
and popped. They may or may not have been high quality 
bricks to start with but we attribute the primary cause to 
the condition of the cap. 


Was that the result of deficient materials or 
construction in the first place or was it the result of 
inadequate maintenance? The Tribunal finds that the 
Appellants have failed to prove the former. We are inclined 
to accept the Respondent's submission that the problem could 
have been avoided had proper and adequate maintenance to this 
concrete cap been applied in time. We are not satisfied that 
the Appellants have proven otherwise. 


Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranties Plan 
Act, R.S.O. 1980, Chapter 350, the Tribunal directs the 
Corporation to disallow the claim. 
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MR. AND MRS. J. STREET 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
MATTHEW SHEARD, VICE-CHAIRMAN AS MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: C.J. WEILER, representing the Appellant 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 28th February, 1983 


REASONS FOR DECISION AND ORDER 


The owners, Mr. and Mrs. Street, took possession 
of the home in this matter on the 16th of July, 1979. 


On the 30th of May, 1980, Mrs. Street gave 
written notice under the plan of certain claims. 


On the 3rd of June, 1980, Mrs. Street gave 
written notice of further claims including the following 
phraseology: 


"Further to my May 30th letter regarding 
various corrections to my home, I 
neglected to mention two very important 
things. 


2) The bricks running along the balcony 
at the rear of the house are 
disintegrating. It is not unusual to 
find the entire top surface lying on 
the balcony each morning. If the 
brick has not yet disintegrated, it 
is so soft that a good brisk wind 
blows pieces out.” 


aren. 


The Appellants' claim before the Tribunal is in 
respect of the disintegration of certain of the reclaimed 
bricks used to clad the house, within all four walls. 


The Tribunal finds that the written notice given 
within the year of the claim was related only with respect 
of the bricks along the balcony at the rear. It was very 
specific. 


The Tribunal finds that the letter of June 30th 
was referrable only to the bricks as complained about in 
the letter of June 3rd. 


The Tribunal finds that the deterioration of 
certain of the bricks along the rear balcony, was related 
to a defect in workmanship in respect of the location of 
the weepers installed. 


Accordingly, by virtue of the authority vested in 
it under Section 16(3) of the Ontario New Home Warranties 
Plan Act, the Tribunal directs the Corporation to perform 
or arrange for the performance of the work in respect of 
the brick problem, as set out in Mrs. Street's letter of 
the 3rd of June, 1980, and as generally stated in the 
field inspection report of November 12th, 1980. 
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STEVE STRNAD 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW THE CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
MATTHEW SHEARD, VICE-CHAIRMAN AS MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: STEVE STRNAD, appearing in person 
CAROL STREET, representing the Respondent 


DATE OF 
HEARING: llth February, 1983 


REASONS FOR DECISION AND ORDER 
The Appellant herein took possession of the new home 
on the lst of September, 1977. The purchase was with an 
unfinished basement of two levels. 


On the 20th of April, 1982, the Appellant formalized 
a claim in respect of problems described as: 


1) cracks along the basement walls that are leakin 
badly first appeared in 1979-80 and then in 1983, 
many cracks in the basement floor began to appear 
in about 1988 (sic). . 


2) nails are coming out through the finished walls 
they appeared in 1978 and then in 1980. 


3) the hallway floors began sinking downwards in 
1980-81. 


In order to succeed, the claimant must bring himself 
and the problems related within the meaning of the 
warranties as are spelled out in the Ontario New Home 
Warranties Plan Act. 
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The Tribunal finds: 


Firstly that there is an extensive crack with some 
spidering in the basement floor with water appearing 
at one end. 


Secondly, that water does leak through cracks in the 
wall in the upper level, as evidenced by water 
stains. The cracks are minor. The Tribunal finds 
that there was one hairline crack in the exterior 
wall. 


Thirdly, that emerging nails are causing a dimpling 
effect in the finished walls. 


Fourthly, that there is a depression in the hallway 
exit areas to a depth of between 4/16 and 5/16 of an 
inch to an extent of about three feet. 


In addition, the Tribunal finds that there have 
appeared cracks in the wall in the kitchen, within the 
master bedroom and washroom. The doorway into the washroom 
has had to be planed down. 


With respect to the basement floor, the Tribunal 
finds that there is nothing abnormal about the crack in the 
basement floor, and that it would come within the exception 
of normal shrinkage of materials caused by drying after 
construction. Further, there was no evidence before the 
Tribunal that the basement floor had not been constructed in 
a workmanlike manner or that there was some defect in the 
materials used. 


In respect of the remaining three items, since the 
claim was made beyond one year, in order to succeed, the 
Appellant must demonstrate that his claim was based upon the 
existence of a major structural defect, as defined in 
Regulation /(26), R.S.O. 1980, Section 1, paragraph 0. 


The Tribunal finds on the evidence before it that 
there has been no failure of any load-bearing portion of the 
building, nor has its load-bearing functions been materially 
and adversely affected. No direct evidence in this regard 
was placed before the Tribunal, and no such evidence from 
which the Tribunal could draw such a conclusion. 
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No sufficient evidence was placed before the Tribunal 
to make findings of ‘significant damage due to soil 
movement' or of ‘major cracks in the basement wall’. Such 
dampness as occurs is of a kind ‘not arising from a failure 
of a load-bearing portion of the building’. 


The leakage of water is not such "that materially or 
adversely affects the usage of the home for the use for 
which it was intended, nor of the particular areas referred 
to. The seepage of water may be such as to cause 
inconvenience, but such inconvenience can be lessened by 
minimal, remedial action." The Tribunal finds that the use 
of these areas of the home is not adversely affected to an 
important degree, nor considerably. 


The dimpling of nails and the depression in the 
hallway floor are not as a result of a failure of a 
load-bearing portion of the building, and also do not affect 
materially and adversely the use of such building. 


The above findings exclude the complaint from being 
related to a major structural defect, and the Tribunal has 
so found in respect of similar complaints dealt with in a 
number of hearings, and in particular in Re Forma. 


The Tribunal finds that the condition of the items 
complained of is not that of a major structural defect nor 
because of such. 


Accordingly, by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranties Plan 
Act, the Tribunal directs the Corporation to disallow the 
claim. 
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ANTHONY WAN 


. APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED TO ADMINISTER THE ONTARIO 
NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW THE CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
DON MACFARLANE, MEMBER 


COUNSEL: ANTHONY WAN, appearing in person 


CAROL STREET, representing the Respondent 


DATE OF 
HEARING: 24th March, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant took possession of the new home herein 
in April 1977. The purchase was with an unfinished basement. 


Following a thaw, in May of 1978, water began to seep 
in through a crack in the east wall continually worsening and 
letting in more water. Subsequently a crack developed in the 
north wall. 


The Tribunal finds that there did develop these two 
cracks, one in the north wall, hairline in appearance and one 
in the east wall described, on behalf of the Respondent, as 
being one millimeter and by the Appellant as being a quarter 
inch in width extending down about four feet, and that water 
seeps through. The condition has never been repaired and has 
worsened with respect to the east wall. 


Since the claim was made beyond one year of the 
Warranty, in order to succeed the Appellant must demonstrate 
that his claim is based upon the existence of a Major 
Structural Defect as defined in Regulation 726 R.R.O. 1980, 
Section 1, Paragraph (0). 
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Upon the evidence before it, the Tribunal finds: 


i there has been no failure of any load-bearing 
portion of the building nor has its 
load-bearing function been materially and 
adversely affected. No direct evidence in 
regard to the failure of any load-bearing 
portion of the building in respect to its 
load-bearing function was placed before the 
Tribunal. 


ii the seepage of water through the cracks is not 
such as to materially and adversely affect the 
use of the home for the purpose for which it 
was intended. 


In order to bring the damage within the inclusion 
relating to soil movement, there must be significant 
damage. The Tribunal does not find such significant damage 
within the meaning of the Regulation. 


The Tribunal finds that the cracks do not come 
within the inclusion "major cracks in basement walls". The 
fact that water seeped in to the degree described does not 
indicate a major crack. 


The dampness (and in this instance the water 
presence is of a degree that it can so be described) comes 
within the above exclusion for it is not that arising from a 
failure of a load-bearing portion of the building. Such a 
failure has not been found by the Tribunal above. 


The Tribunal finds that the condition of the 
basement wall by virtue of the cracks described before the 
Tribunal was not that of a major structural defect. 


Accordingly, by virtue of the authority vested in 
it under Section 16(3) of the Ontario New Home Warranties 
Plan Act, the Tribunal directs HUDAC New Home Warranty 
Program to disallow the clain. 
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JAN J. (JOSEPH) BRANDEJS 


APPEAL FROM A PROPOSAL OF THE 
- REGISTRAR OF REAL ESTATE AND BUSINESS BROKERS 


TO REVOKE REGISTRATION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HARRY SINGER, MEMBER 
DWIGHT LANDON, MEMBER 


COUNSEL: B. E. ZYLA, representing the Appellant 
PETER J. WILEY, respresenting the Respondent 


DATE OF 
HEARING: 19th, 27th July, 1983 


REASONS FOR RULING 


REQUEST FOR STAY PENDING APPEAL 


At the close of his argument, counsel for the 
appellant asked that if the Tribunal were to direct the 
Registrar to carry out his proposal, that a stay of the order 
be granted pending appeal. 


The Tribunal is of the opinion, based on the wording 
of Section 9(9) "Notwithstanding that a registrant appeals from 
an order of the Tribunal under section 11 of the Ministry of 
Consumer and Commercial Relations Act, the order takes effect 
immediately, but the Tribunal may grant a stay until 
disposition of the appeal," that the request is premature. 


Consideration by the Tribunal of the request must 
await the initiation of the appeal procedure and an application 
for a stay thereafter. 
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JAN J. (JOSEPH) BRANDEJS 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR OF REAL ESTATE AND BUSINESS BROKERS 


TO REVOKE REGISTRATION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HARRY SINGER, MEMBER 
DWIGHT LANDON, MEMBER 


COUNSEL: B. E. ZYLA, representing the Appellant 
PETER J. WILEY, respresenting the Respondent 


DATE OF 
HEARING: 19th, 27th July, 1983 


REASONS FOR RULING 
RECALL OF WITNESS 


Counsel for the appellant has requested the recall 
of the witness, Kowalchuk, to 


1) again give answers respecting the completion of 
application (Exhibit #8) and 

2) to give details of the knowledge of the witness 
Cholkan regarding the relationship between the appellant and 
Graftner 


the purpose being to contradict the testimony of Cholkan. 

3) to bring out the matter of the ownership of 19 
Park Lane and the role of R. Cholkan & Co. Real Estate Ltd with 
respect to the property. 


The Tribunal in its deliberations has the authority 
to set its own procedures. In that the nature of the 
proceeding is a hearing, the Tribunal's procedures are not set 
by a fixed set of rules or set pattern. 


As a general rule, the Tribunal would grant the 
recall of a witness where there was some new evidence to be 
adduced, particularly when such was not earlier available. 


The Tribunal has heard the evidence of Mr. Kowalchuk 
in examination and cross-examination respecting Kowalchuk's 
recollection of what had transpired in this matter. Mr. 
Cholkan was not present during the Kowalchuk testimony. 
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Mr. Cholkan has today given testimony as to his 
tecollection of the relevant events and was subject to 
examination and cross-examination. Mr. Kowalchuk was present 
during the Cholkan testimony. 


The Tribunal therefore has heard the recollection in 
initial fashion of both witnesses, and will determine the 
matters based on its findings with respect to the evidence so 
given. 


With respect to the ownership of 19 Park Lane, the 
Tribunal attaches no material relevance thereto. 


Accordingly, the witness Kowalchuk will not be 
recalled. 
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JAN J. (JOSEPH) BRANDEJS 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR OF REAL ESTATE AND BUSINESS BROKERS 


TO REVOKE REGISTRATION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HARRY SINGER, MEMBER 
DWIGHT LANDON, MEMBER 


COUNSEL: B. E. ZYLA, representing the Appellant 
PETER J. WILEY, respresenting the Respondent 


DATE OF 
HEARING: 19th, 27th July, 1983 


REASONS FOR DECISION AND ORDER 


On or about the 25th February, 1982, the appellant 
was registered as a real estate salesman to R. Cholkan & Co. 
Limited, the intended employer (hereinafter referred to as 
intended employer), based on an application, dated 2nd 
February, 1982, required for registration as salesman under the 
Real Estate and Business Brokers Act 


The submitted application included the 
following: 


[Question] 5 
''a) Are you a discharged or undischarged 
bankrupt, or presently a party to 
bankruptcy proceedings? 


b) Have you ever been, or are you now, 
an officer, director, or majority 
shareholder of a corporation which 
has been declared bankrupt, or which 
is now a party to bankruptcy 
proceedings? 


NOTES : Le If you are an 
undischarged bankrupt, submit a copy 
of the assignment in bankruptcy and a 
list of creditors. 


7 a8 If you are a discharged 
bankrupt, submit proof of discharge." 


299. 


[Written answer] 
a) no was x-ed 


- b) no was initially x-ed, scratched out and then 
yes x-ed with an insert to the right "cont." and a notation - 
abe was officer of Strider Import Ltd which went bankrupt in 
1 oe 


[Question] 6 
“Are there any unpaid judgements 
Outstanding against you? 
If yes, submit a copy of each judgement." 


[Written answer] 
Yes was x-ed 
with a notation "as attached". 


There was attached to the application, a list of writs of 
execution, etc., as of 5th February, 1982, consisting of one to 
Canadian Imperial Bank of Commerce for some $2,577.23 and one 
to Singer, Keyfetz, Crackower & Saltzman for some $2,904.22. 


[Question] 7 
"Have you ever been convicted under any 
law of any country, or state, or 
province thereof, of an offence, or are 
there any proceedings now pending. 
If yes, give full particulars:" 


[Written answer] 
No was x-ed. 


[(It follows that) the particulars area was blank]. 


The Registrar, upon learning of an incorrectness of 
the answer to question 7, made a notice of proposal, dated 14th 
January, 1983, to revoke registration on his opinion 


that the Registrant is disentitled to 
registration under section 6 of the Act 
because his past conduct affords reasonable 
grounds for belief that he will not carry 
on business in accordance with law and with 
integrity and honesty. 
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based on (inter alia) the following particulars : 


3. the Registrant indicated on his BUD oes at 
for registration that he had not been 
convicted of any offence. In fact, the 
Registrant had been convicted of offences 
under the Business Practices Act, R.S.O., 
1980, Chapter 55. 


4. Due to the fact that the Registrar was 
unaware of the convictions, he granted 
registration to the Registrant. 


Subsequently, the Registrar learned that the 
appellant had made a personal Assignment in Bankruptcy on the 
23rd day of November, 1982, and the appellant was advised that 
the 


Registrar would also be relying on this 
fact as a further ground for proposing to 
revoke the registration as provided in 
section 6(1)(a) of the Real Estate and 
Business Brokers Act, 


which section reads: 


"),. An applicant is entitled to registration 
or renewal of registration by the 
Registrar except where, 


a) having regard to his financial 
position, the applicant cannot 
reasonably be expected to be 
financially responsible in the 
conduct of his business;" 


The Tribunal finds that the appellant has been 
convicted of offences under the Business Practices Act which 
offences related to "making a false, misleading or deceptive 
consumer representation," seven of which are set out in Exhibit 
14, paragraphs 1, 2, 3, 4, 5, 6 and 24. 


The appellant's explanation of the x-ing of no in 
the application and the omission to give "full particulars" was 
by reason of his reliance on advice obtained regarding the 
completing of the form based on completion of an application 
earlier by another applicant under similar circumstances. 

The appellant's application form had been filled in by an 
officer, Peter Kowalchuk (Kowalchuk) of the intended employer 
based on information supplied by the appellant. 
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The appellant submitted as justification of the 
x-ing of no in Question 7 that Kowalchuk had done so after 
guidance as to completion of the form, sought by Kowalchuk from 
Mr. R. Cholkan, (Cholkan) President of the intended employer, 
to whom Kowalchuk transmitted information supplied to him by 
the appellant. The appellant and Kowalchuk were aware that 
Cholkan had participated in the completion of an application 
form submitted by one Judy Graftner, (Graftner) upon which she 
had been registered as a salesman. . 


Graftner and the appellant were involved in an 
intimate relationship at material times. Graftner had 
previously been engaged in the business dealings of the 
appellant. They had been with the same corporation that had 
gone bankrupt; and there had been similar convictions of 
Graftner. 


Graftner's completed application included the 
Following: 


[Question] ''7. Are you 

a) a discharged or undischarged bankrupt? 

b) presently a party to bankruptcy 
proceedings? or 

c) Have you ever been involved as an 
officer, director, or majority 
shareholder with a corporation, that 
is bankrupt, or that is presently a 
party to bankruptcy proceedings? 


If yes to any of the above questions, 
give full particulars including 
dates:" 


[Written answer] 
a) was x-ed no, 
b) was x-ed no and 
c) was x-ed yes 
with a notation "have been an officer and 
minority shareholder of Strider Imports Ltd which went 
bancrupt(sic) in Dec. 1976." 


[Question] 8. Is there any unpaid judgment or 
judgments outstanding against you? 


If yes, give full particulars:" 


[Written answer ] 

No had been x-ed, then was scratched out and yes 
ticked. There was a notation "Judgement of about 
$1,800.00 in connection with the bankrupcy(sic) of Strider 
Imports." 


236 


[Question]"9. a) Have you ever been convicted under 
any law of any country, or state, or 
province, thereof of a criminal 
offence or are there any proceedings 
now pending? 

If yes,, give full particulars:" 


b) Have you ever been convicted of an 
offence under any provincial statute 
(such as the Motor Vehicle Dealers 
Act, the Retail Sales Tax Act, or 
section 58 of the Highway Traffic 
Act), or are there any proceedings 
now pending? 

If yes, give full particulars:" 


[Written answer ] 
a) was x-ed no 
b) was x-ed no then was scratched, and yes x-ed. 
There was a notation "Judgement to pay 
restitution of about $1,900.00 under the Business Practices Act 
in connection with bankrupcy(sic) of Strider Imports Ltd” 


The Tribunal notes that this earlier application 
document (Exhibit 11) is of different format as to Question 9 
compared to new Question 7 of Exhibit 8, and of language, e.g. 
Question 9 has two parts (a) and (b) and part (b) contains 
“criminal”; Question 7 has one part and does not contain 
“criminal”. 


The Graftner answer to Question #9(b), though not 
precise as to the question in (b), nevertheless flagged that 
there had been action under the Business Practices Act, to 
which could be related the answer "yes" to "convicted". In the 
context of the other answers this answer was misconstrued by 
the Registrar's office and did not flag special attention; that 
this answer was not pursued is, in the opinion of the Tribunal, 
not relevant to the Registrar's action in this matter. 


The Tribunal finds that though there was a good deal 
of discussion in the information passed between Cholkan and 
Kowalchuk about disclosure relating to bankruptcy generally, 
and perhaps specifically, there was no discussion relating to 
convictions relating to offences under the Business Practices 
Act for no specific information was passed on to Cholkan. 
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When Graftner had presented her partially-completed 
application to Cholkan, he had questioned her thoroughly as to 
the various questions, and as a result amendments followed to 
Question 8 (no changed to yes) and to Question 9(b) (no changed 
to yes), and the insertion therein of the statement relating to 
the "Business Practices Act". Kowalchuk stated that Cholkan's 
general direction was "full disclosure." It would have been 
out of keeping with Cholkan's earlier approach to the 
completion of the application form, that he not advise, as to 
the completion of the appellant's application, the same kind of 
disclosure which he had elicited from Graftner when informed of 
facts by her upon his questioning. 


Indeed the Tribunal finds that though there was a 
great deal of communication between Kowalchuk and the appellant 
relating to the appellant's business difficulties, there was no 
clear knowledge imparted to Kowalchuk of the nature and effect 
of the proceedings under the Business Practices Act, or that 
the correct terminology had been used by the appellant at the 
appropriate time. 


The appellant may have given a great deal of 
information as to his financial difficulties but the Tribunal 
finds there was a failure upon the part of the appellant to 
make known such facts as would make the answer 'no' untenable. 


The Tribunal is of the opinion that whatever led up 
to the completion of the application, and by whomsoever, that 
the ultimate and sole responsibility is that of the applicant, 
unless, of course, there is some extraordinary aspect which the 
Tribunal does not find in this instance. 


The appellant had submitted that he was at all 
material times under the impression that he had been discharged 
after making full restitution and, accordingly, was not 
required to reveal such convictions. 


The Tribunal is of the opinion that the direct line 
one of Question #7 in Exhibit 8 is simple and straightforward. 
As in the other questions, the words "full particulars" invite 
- indeed command - complete relevant disclosure. There is 
nothing in the question from which the appellant could draw the 
conclusion he puts forward. Nor is there anything such in the 
note thereto which refers to "the applicant....previously 
registered"; it is observed that the words "an absolute 
discharge", appearing in Exhibit #12, do not appear here. 


The Tribunal finds that the signing by the appellant 
of the application with question 7 x-ed "no" is inexcusable. 
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The Tribunal expresses its view the application is a 
most important document in the protection of consumers, in that 
its information is basic to the regulatory process set up for 
that consumer protection. 


An applicant must be presumed to know that the 
application requires full disclosure and that misinterpretation 
and omission by the applicant is at his risk. 


What is significant is that the convictions were 
related to matters that go to the very basis of what the 
consumer legislation is directed at. 


The Tribunal reiterates its opinion (expressed in Re 
Ambury, 11 CRAT, 52 and 53) "that the application is basic to 
the formation by the Registrar of a judgment, never easy at any 
time, as to the fitness of an applicant to be registered. He 
is entitled to a full disclosure of all facts - all the 
relevant past conduct, upon which to base that judgment." He 
did not receive that in this instance. The particulars which 
should have been given were very material to the formation of 
an opinion by the Registrar. Indeed, the answer given would 
prevent the Registrar from being alerted to further enquiry and 
evaluation. 


The Tribunal notes that in recent times the 
applicant has displayed an attitude and actions which have 
found favour in the minds of those who have had contact with 
him. His present employer (Kowalchuk) continues to employ 
him. No complaints have been recorded with regard to the 
appellant. Ministry officials have expressed an affirmative 
view as to his honesty and forthrightness of the applicant in 
their dealings 


However the Tribunal notes further 
that the cooperation with Ministry officials was 
after commission by the appellant of the actions which led to 
his convictions, and that restitution had been made after 
convictions. 


The Tribunal finds that the appellant made a 
personal assignment in bankruptcy on the llth June, 1982. The 
statement of affairs set out ‘nil’ assets, and liabilities of 
$41,200.00 owing to thirteen creditors including the Canadian 
Imperial Bank of Commerce, Singer, Keyfetz, Crackower & 
Saltzman. 


The Tribunal finds that the creditors relate to the 
earlier business activities of the appellant. 
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The Tribunal was advised that the reason that there 
had not been a discharge obtained was because of a backlog in 
respect of bankruptcy proceedings. 


The Tribunal is of the opinion that the 
circumstances leading up to, and of the assignment in 
bankruptcy and the lack of a discharge with respect thereto, do 
not place the appellant in a financial position such that he 
cannot reasonably be expected to be financially responsible in 
the conduct of his business as a real estate salesman. 


The Tribunal has an obligation under the Statute. 
That Statute is one which the legislature has deemed 
specifically necessary for the protection of the public. Those 
who wish to enter such a field must meet certain criteria. 
Their entitlement to that vocation is limited by certain 
exceptions, one of which is "where the past conduct of the 
applicant affords reasonable grounds for belief that he will 
not carry on business in accordance with law and with integrity 
and honesty". 


Upon all of the evidence before it related to the 
incorrectness of the application and the nature of the 
convictions, particulars of which were omitted, the Tribunal 
finds that "the past conduct of the applicant affords 
reasonable grounds for belief that he will not carry on 
business in accordance with law and with integrity and 
honesty", and concurs with the Registrar's opinion in this 
regard. 


Accordingly by virtue of the authority vested in it 
Peasy Section 9(4) of the Real Estate and Business Brokers Act, 
the Tribunal directs the Registrar to carry out his Proposal. * 


* Note: The above decision was appealed to the Supreme 
Court of Ontario (Divisional Court). The 
appeal had not been concluded at the time of 
this publication. 
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DANI REALTY CORPORATION LIMITED 
and 
QUEMAI CAM DANI 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR OF REAL ESTATE AND BUSINESS BROKERS 


TO REVOKE THE REGISTRATIONS 
DANI REALTY CORPORATION LIMITED 
and 


QUEMAL CAM DANI, Appellants 


REGISTRAR OF REAL ESTATE AND BUSINESS BROKERS, Respondent 


ADJOURNMENT AND ORDER 


WHEREAS the Tribunal appointed a time and place for a hearing in 
the above matter commencing the 3rd day of November, 1983. 


UPON consent and agreement of the parties, pursuant to Section 4 
of the Statutory Powers Procedure Act, 


The Tribunal adjourned the hearing sine die to be brought back on 
7 days' notice, one party to the other or by the Registrar, to a 
date to be fixed by the Registrar upon the terms and conditions 
set out in the correspondence of counsel for the Respondent to 
the Tribunal dated the 28th day of October, 1983. 


AND the Tribunal further Orders compliance with the Agreement as 
set out in the said correspondence. 


DATED at Toronto this 4th day of November, 1983. 
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VICTOR GOLDMAN 


APPEAL FROM THE DECISION OF THE REGISTRAR OF 
REAL ESTATE AND BUSINESS BROKERS 


TO REVOKE REGISTRATION 


TRIBUNAL: MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
WATSON W. EVANS, MEMBER 
JOSEPH STRUNG, MEMBER 


COUNSEL: RONALD HOFFMAN, representing the Appellant 


PETER J. WILEY, representing the Respondent 


DATE OF 
HEARING: 28th April, 1983 


REASONS FOR DECISION AND ORDER 
EU AND URDER 


On October 14, 1982, Allen Binstock, the 
Registrar of Real Estate Brokers, served a notice of 
Proposal to revoke the registration of Victor Goldman, 
pursuant to Section 9 of the Real Estate and Business 
Brokers Act, R.S.O. 1980, Chapter 431, for the reasons set 
out in the proposal. The notice of proposal was filed as 
Exhibit 5 in these proceedings. 


Section 8 of the said Act states inter alia 
that the Registrar may revoke a registration for any 
reason that would disentitle the registrant to 
tegistration under Section 6 or Section 7 of the Act. 
Section 6(b) of the Act states that an applicant is 
entitled to registration by the Registrar except where the 
past conduct of the applicant affords reasonable grounds 
for belief that he will not carry on business in 
accordance with law and with integrity and honesty. The 
notice of proposal filed indicated that the Registrar was 
telying on the grounds set out in Section 6(b) with 
Tespect to the revocation of Mr. Goldman's registration, 
in that Mr. Goldman gave false and misleading evidence, 
knowing that such evidence was false and misleading, when 
he was called as a witness before the Commercial 
Registration Appeal Tribunal on November 287° 1987 
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On November 23, 1981, The Commercial 
Registration Appeal Tribunal heard an appeal from Angelo 
Gentile, a salesman registered under the Real Estate and 
Business Brokers Act. The Tribunal accepted the evidence 
lead by the Ministry that Mr. Gentile had failed to 
communicate an offer to his client for his client's due 
consideration and was, to quote the words of the Reasons 
for Decision and Order, "in a gross and fundamental breach 
of the fiduciary relationship existing between agent and 
principal." It should be pointed out that the offer not 
presented was for a consideration in excess of the listing 
price, but one for which Mr. Gentile would receive less 
commission than from the offer which was presented and 
accepted by the vendor. The Tribunal eventually held that 
a suspension of the applicant's registration for a period 
of six months was fully in order. 


The present applicant, Victor Goldman, was an 
essential witness called by the Ministry and the Registrar 
in the presentation of its case against Mr. Gentile. The 
Tribunal accepted Mr. Goldman's evidence that he advised 
Mr. Gentile that he had an offer on certain property 
listed by Mr. Gentile. Mr. Goldman, however, indicated 
that the offeror, a Mr. Benton, was an out-of-town 
purchaser, whom he had never met before and that he did 
not know how to contact him. He further testified that 
Mr. Benton was from Vancouver and he was unaware of a 
letter sent to the client of Mr. Gentile by Mr. Benton, 
until the Ministry showed him this letter. As the 
Tribunal on November 23, 1981, expressed its concern that 
Mr. Benton was not available as a witness, the hearing was 
adjourned to permit the Ministry an opportunity to locate 
the offeror and he was eventually located in Toronto. 


On June 7, 1982, Mr. Benton testified before 
the Tribunal that Mr. Goldman was a long-standing friend 
of his and that Mr. Goldman knew his address and telephone 
number. He further testified that Mr. Goldman had shown 
him the property and that he made the offer to purchase in 
question and that Mr. Goldman later informed him that his 
offer had not been presented to the vendor. Mr. Benton 
testified before the Tribunal that on learning of what had 
happened he decided to write a letter to the vendor to 
express his concern and that he gave the letter to 
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Mr. Goldman who arranged to have it typed at his office by 
one of the secretaries. It is as a result of the false 
and misleading testimony concerning the identity and 
location of Mr. Benton that the Registrar proposes to 
tevoke Mr. Goldman's registration. 


The Tribunal heard evidence on behalf of Victor 
Goldman that he has been employed as a real estate 
salesman since 1974 and as a broker since 1976. He is 
twenty-eight years of age and is presently the president 
of Victor Goldman Realty Limited. In 1982 his gross 
annual income was $29,000.00. He has no other employment 
skills. Mr. Goldman, who testified before the Tribunal, 
indicated that there had never been any complaints made to 
the Registrar with respect to his conduct as a salesman or 
as a broker. He also testified that he never had a 
criminal record. Counsel for the Registrar did not 
contradict this testimony. 


Mr. Goldman testified that from January 1977 
until March 1979, he was in a partnership with Mr. 
Gentile. The applicant indicated to the Tribunal that he 
gave the false and misleading evidence to keep Mr. Benton 
out of the investigation and hearing and also because he 
was extremely afraid for himself because of threats he 
received on behalf of Mr. Gentile, from an associate of 
Mr. Gentile's, a person by the name of "Tollis". Mr. 
Goldman believed that if Mr. Gentile knew that the offeror 
was a friend of Goldman's, that he would have believed 
that Benton and Goldman had conspired to get Gentile in 
trouble, and Goldman would have been in serious trouble 
with Gentile. The Tribunal heard tape recordings of 
conversations between the "Mr. Tollis" and Victor Goldman 
and reviewed transcripts which had been edited by Mr. 
Goldman's lawyer, Marshall Gottlieb. Mr. Gottlieb 
testified on behalf of Mr. Goldman and indicated Mr. 
Goldman's state of great fear prior to the hearing of 
November 23, 1981. 


The Tribunal takes a very serious view of Mr. 
Goldman's conduct before the Tribunal on November 23, 
1981, and accepts the opinion expressed by Mr. Wiley, the 
Registrar's counsel, that such conduct, if left ignored, 
seriously jeopardizes the integrity of the Tribunal and 
its proceedings. The Tribunal is also of the opinion that 
Mr. Goldman had determined not to implicate Mr. Benton or 
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disclose his relationship with him long before the calls 
from the "Mr. Tollis." The fear engendered by these calls 
may well have cemented his determination, but his decision 
was not solely motivated by this fear. Having said this, 
however, the Tribunal is not unmindful that Mr. Goldman's 
previous testimony, in its essential aspect (i.e. that he 
had given an offer to Mr. Gentile and that this offer was 
not presented), was the evidence accepted by the Tribunal 
that caused the Tribunal to uphold the Registrar's 
proposal. ‘The Tribunal also notes that Mr. Goldman's 
previous conduct has never given the Registrar any cause 
for concern in any respect. 


For the foregoing considerations, the Tribunal 
directs the Registrar to refrain from carrying out his 
proposal, but directs the Registrar to suspend the 
registration of the Appellant for a period of thirty (30) 
days forthwith. 
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LEO JOSEPH HARE 


APPEAL FROM A DECISION OF THE 
REGISTRAR OF REAL ESTATE AND BUSINESS BROKERS 


TO REVOKE THE REGISTRATION 
TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
WATSON W. EVANS, MEMBER 
JOSEPH STRUNG, MEMBER 
COUNSEL: HUGH ROWAN, Q.C., representing the Appellant 
A.N. MAJAINA, representing the Respondent 
DATE OF Sth, 18th and 22nd July, 1983 
HEARING: 9th and 21st September, 1983 
DECISION AND ORDER 


BY VIRTUE OF THE AUTHORITY vested in it under Section 9(4) of 
the Real Estate and Business Brokers Act, 


The Tribunal directs the Registrar not to carry out his 
Proposal. 
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DANNI INTERNATIONAL TRAVEL AGENCY LTD. 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR UNDER THE TRAVEL INDUSTRY ACT 


TO REVOKE THE REGISTRATION. 


DANNI INTERNATIONAL TRAVEL AGENCY LTD, Appellant 


THE REGISTRAR UNDER THE TRAVEL INDUSTRY ACT, Respondent 


ADJOURNMENT AND ORDER 


WHEREAS the Tribunal appointed a time and place for a hearing 
in the above matter commencing the 12th day of May 1983; 


AND WHEREAS the hearing commenced and submissions were made by 
the parties; 


AND WHEREAS upon consent of the parties, the Tribunal adjourned 
the hearing on certain terms and conditions which are set out 
in the Tribunal's Consent Order of the 12th day of May, 1983; 


AND WHEREAS the Tribunal appointed the 9th day of November, 
1983 for the hearing to continue; 


UPON consent and agreement of the parties, pursuant to Section 
4 of the Statutory Powers Procedure Act; 


The Tribunal further adjourns the hearing sine die to be 
brought back on 7 days' notice, one party to the other or by 
the Registrar, to a date to be fixed by the Registrar upon the 
terms and conditions set out in the correspondence of counsel 
for the Respondent to the Tribunal dated the 28th day of 
October, 1983; 


AND the Tribunal hereby continues the Order of the 12th day of 
May, 1983 and extends the time of interim suspension until the 
hearing is concluded. 

AND the Tribunal further Orders compliance with the Agreement 
as set out in the said correspondence. 


DATED at Toronto this 4th day of November, 1983. 
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DANNI INTERNATIONAL TRAVEL AGENCY LTD. 


TRIBUNAL: 


COUNSEL: 


DATE OF 
HEARING: 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR UNDER THE TRAVEL INDUSTRY ACT 


TO REVOKE THE REGISTRATION. 

MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 

ART GARNER, MEMBER 


RICK DANI AND QUEMAL CAM DANI, appearing in person 
representing the Appellant 


A.N. MAJAINA, representing the Respondent 


12th May, 1983 


CONSENT ORDER 


Upon consent of both parties, the Tribunal makes the 


following Order: 


L. 


The Order of Suspension of Registration hereinbefore 
called the Temporary Suspension of Registration 
Order shall be continued indefinitely pending 
further Order of this Tribunal disposing of the 
matter (subject to this exception: namely, that two 
travel transactions presently in course of 
completion may be continued and completed, 
particulars of which for purposes of identification 
will be furnished to the Registrar). 


It is further ordered on consent that full 
inspection of such books and records of the 
Appellant as have been listed in Exhibit 4 of this 
hearing shall be made with the full cooperation of 
the Appellant, by the Ministry staff or the 
Ministry's auditors no later than the 3lst of May, 
1983. 


This hearing is accordingly adjourned sine die upon 


the above terms and shall be brought on again upon 24 hours' 
notice by either party or at the instance of the Registrar of 
this Tribunal. 
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INTRAGSERV LIMITED operating as 
INTERNATIONAL AGENCY TRAVEL SERVICE 


APPEAL FROM THE DECISION OF THE BOARD OF TRUSTEES 
UNDER THE TRAVEL INDUSTRY ACT 


DETERMINING CLAIM NOT ELIGIBLE FOR PAYMENT 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
GLORIA (GOGI) ANEVICH, MEMBER 


COUNSEL: JOHN V. STEPHENS, representing the Appellant 
MICHAEL D. LIPTON, Q.C., representing the Respondent 


DATE OF 
HEARING: 31st May, 1983 


REASONS FOR DECISION AND ORDER 


Ontario Regulation 367/75 as amended by O. Reg. 
938/80 is a regulation under the Travel Industry Act, 1974 
and it contains a Schedule, entitled "Terms of 
Compensation Fund". Section 15(2) of that Schedule refers 
to claims. 


In previous decisions (infra) the Tribunal has held 
that the protection offered to a travel wholesaler does 
not extend to business losses, as for example, where 
credit is extended by a travel wholesaler to a travel 
agent in the course of its business operations and as the 
result of some perfectly free and unconstrained decision 
made in the course of what it hopes will be a profitable 
business dealing but which later turns out to be 
unrecoverable thereby resulting in a business loss simply 
and properly so-called. 


The facts of this case, save for one point where the 
testimony was contradictory, were not essentially in 
dispute nor are they at all complicated. 


Magda Szegvary carried on business as a sole 
proprietorship under the name and style of Hermes Travel 
Agency and dealt frequently over several years with the 
claimant who was and is a travel wholesaler. In July 1981 
she ordered a ticket from the claimant which was a ticket 
whereby her client, Mrs. K. Kisti, was to travel (as she 
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subsequently did) from Toronto to Johannesburg via 
Amsterdam and back again. The cost of the ticket was 
$1,945.50 including air transportation tax. Magda 
Szegvary received that full sum from Mrs. Kisti but never 
ever paid any part of it to the claimant. Magda Szegvary 
put the $1,945.50 into her firm bank account. Later, 
being insolvent, her firm (and presumably she personally) 
went into bankruptcy and a trustee was appointed. The 
money is now gone. The ticket is gone. The travel 
services have been received. The claimant has lost the 
cost of the ticket it provided. The claimant now seeks 
indemnification from the fund. 


The Tribunal is in no doubt that what Magda 
Szegvary did in failing to pass the money to the claimant 
was very wrongful and improper. We do not know what 
became of that money but it ought certainly to have been 
paid over to the claimant. Nor do we know if the claimant 
had any surviving rights of recovery at the time this 
appeal was brought. 


But what is of the essence of the problem before 
us is the question of how possession of this ticket came 
into the hands of Magda Szegvary, carrying on business as 
Hermes Travel, (whence it passed, as stated, to Mrs. Kisti 
who made full use of it). 


Mrs. Szegvary's evidence was that it was turned 
over to her against a promise of future payment and in 
accordance with her standard method of dealing with the 
Claimant. Mrs. Patricia Segal, who testified that she was 
in effect the Office Manager of the claimant, gave 
evidence that there was no such intention to extend 
credit, that Hermes Travel was not on the list of travel 
agents to whom the claimant was in the accustomed practice 
of giving credit and that the delivery of the ticket to 
Hermes could not have been or have been intended to have 
been an extension of credit. However, there was no 
alternative explanation set before the Tribunal. At 
least, none supported by testimony or other acceptable 
evidence - although in argument the claimant proposed a 
theory that Hermes had obtained the ticket through 
possible fraud or deceit. In the Tribunal's view, had 
that been the case, the witness Cohen, being, as she 
testified, fully informed of the facts of the case, would 
have said so. But she didn't. 


Thus a conflict in the testimony of the two 
witnesses appears; one saying there was a clear intention 
by the claimant to extend credit and the other denying it. 
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In cases where two witnesses directly contradict 
each other in their testimony, the triers of fact are 
faced with a difficult and unenviable choice. Certain 
considerations are sometimes helpful in this onerous and 
difficult function, such as whether either witness has any 
vested interest at stake in the acceptance or rejection of 
his evidence. We find that Mrs. Segal is an employee of 
the claimant and we believe she may well align her 
sympathies with the interests of her employer. We feel 
that Mrs. Segal's integrity is high. At the same time 
that of Magda Szegvary is impaired by the fact of her 
having failed to pay the money she received from her 
client to the claimant, money paid to her in trust for the 
claimant. And yet we have observed that people, even very 
honest people, tend to believe what they would like to 
believe. Mrs. Segal may very well and truly believe that 
the ticket was delivered to Hermes in circumstances other 
than what would amount to an advance of credit (even for 
the shortest possible time - even just a few minutes). 

But the Tribunal thinks otherwise. The Tribunal cannot 
see how the possession of the ticket came into the hands 
of Mrs. Magda Szegvary carrying on business as Hermes 
Travel otherwise than as the result of some extension of 
credit, or as an advance of property against the promise 
of further payment, and it accordingly so holds. 


Consequently the claim falls into the same 


category as the previous leading cases decided by the 
Tribunal which were reviewed in the recent case of 332531 


Ontario Limited Operating as Five Continents Travel Agenc 
(released May 16, 1983), to wit: 


Ontario Motor League Worldwide Travel (London 


Ltd. and Board of Trustees under Travel Industry 
Act 


8 CRAT 103 
Der Travel (1981) 10 CRAT 149 
M & M Travel (1981) 10 CRAT 151 


In the Ontario Motor League case the Tribunal 
stated that: 


Unless participants act within the process 
set out in the Act and Regulations, they do 
so at their own risk. 
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In the Der Travel case it was stated that: 


Credit, if it is to be extended at all by 
travel wholesalers to travel agents, and in 
the Tribunal’s opinion it ought generally 
not to be, must be given at the risk of the 
travel wholesaler and not at the risk of the 
compensation fund. 


In the M & M Travel case it was stated that: 


This fund is not business insurance. It 
exists to protect the public, not business 
concerns which may choose to extend credit 
at their own risk beyond the limits of 
reasonable prudence. 


In point of fact, as the application of the 
reasoning of those decisions is applied to the facts of 
the present case makes clear, the advance of credit need 
not be "beyond the limits of reasonable prudence" in order 
to prove fatal to any claim against the compensation 
fund. The fact is, at least as the Tribunal now perceives 
it, and in the light of experience, any extension of 
credit as such is unwarranted if the travel wholesaler 
making it expects to be protectively covered by the fund 
established pursuant to the Regulation to this Act. It 
may be a perfectly brilliant business tactic resulting in 
vastly enhanced sales and profits, or it may not. But it 
effectively divorces the business person extending such 
credit from the protection of the fund. Once again the 
fund is not business insurance; it protects consumers and, 
in some cases, registrants against some risks inherent in 
the receiving and giving of travel services. However, 
those who perform in this area of activity should not rely 
on the fund as if it were a great safety net to protect 
them from the inherent risks of giving credit. If they 
indulge themselves in this kind of business practice they 
should do so at their own risk and hazard, not that of the 
compensation fund. 


Accordingly and by virtue of the authority vested 
in it under Section 15(3) of the Schedule to Regulation 
938 under the Travel Industry Act, the Tribunal disallows 
this claim. 
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SUSAN KOEHLER operating as 
LIFESTYLE TRAVEL 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR UNDER THE TRAVEL INDUSTRY ACT 


TO REVOKE REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
GLORIA ANEVICH, MEMBER 


COUNSEL: STEPHEN AUSTIN, representing the Respondent 
No one appearing for the Appellant 


DATE OF 
HEARING: 24th June, 1983 


ADJOURNMENT AND ORDER 


1. WHEREAS the Tribunal by its Notice of Hearing dated the 
20th day of June, 1983, scheduled a hearing in the above noted 
matter to take place at the Tribunal Hearing Roon, 10th floor, 
1 St Clair Avenue West, Toronto, Ontario, on Friday, the 24th 
day of June, 1983, at 9:30 a.m., and so from day to day until 
the hearing is completed. 


2. AND WHEREAS the Appellant has not appeared. 


3. UPON reading the letter of the Appellant that she was 
unable to attend this date's hearing, the Tribunal adjourns the 
hearing to be brought peremptorily on the 7th day of September 
1983, at 9:30 a.m. at the Tribunal's chambers, TCE floor, 1 Se 
Clair Avenue West, Toronto in accordance with the Notice of 
Hearing dated the 20th day of June, 1983. 


4. BY VIRTUE OF THE AUTHORITY vested in it under Section 7 
this Tribunal doth hereby Order that the time and expiration of 
the Order of the Registrar to revoke the registration of the 
Appellant be and the same is extended until the hearing is 
concluded. 
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SUSAN KOEHLER operating as 
LIFESTYLE TRAVEL 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR UNDER THE TRAVEL INDUSTRY ACT 


TO REVOKE REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY SINGER, MEMBER 
GLORIA ANEVICH, MEMBER 


COUNSEL: STEPHEN AUSTIN, representing the Respondent 
No one appearing for the Appellant 


DATE OF 
HEARING: 7th September, 1983 


REASONS FOR DECISION AND ORDER 


The Appellant, Susan Koehler, carrying on business 
under the name and style of Lifestyle Travel, was registered as 
a Travel Agent under the Travel Industry Act, R.S.0O. 1980, 
c.509, on or about November 16, 1982. Subsequently, on or 
about May 27, 1983, the Registrar appointed under Section 2 of 
the said Act caused to be issued a Notice of Temporary 
Suspension of the said registration pursuant to Section 7 of 
the Act together with a Notice of the Registrar's proposal to 
(permanently) suspend the same. 


From that temporary suspension and from the Proposal 
to Suspend (permanently) Koehler appealed to this Tribunal. 


The reason or reasons for the Registrar's proposal, as 
required by Section 6(1) of the Act and is set out in the 
Notice of Proposal are as follows: 


(b) (i) The Registrar believes and alleges or 
he infers from circumstances that the 
registrant, Koehler, is disentitled to 
registration, as aforesaid, for the reason 
that, having regard to her financial 
position, she cannot reasonably be expected 
to be financially responsible in the conduct 
of her business, within the meaning and 
contemplation of section 4(1)(a) of the Act. 
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(ii) Further or, in the alternative, the 
Registrar believes and alleges or he infers 
from circumstances that the registrant, 
Koehler, is disentitled to registration, as 
aforesaid, for the reason that her past 
conduct affords reasonable grounds for belief 
that her business will not be carried on in 
accordance with law and with integrity and 
honesty, within the meaning and contemplation 
of section 4(1)(b) of the Act. 


(iii) Further or, in the alternative, the 
Registrar believes and alleges or he infers 
from circumstances that the registrant, 
Koehler, is disentitled to registration, as 
aforesaid, for the reason that she is 
carrying on activities that are, or will be, 
if she is or remains registered, in 
contravention of the Act or the regulations, 
within the meaning and contemplation of 
section 4(1)(d) of the Act. 


(iv) Further or, in the alternative, the 
Registrar believes and alleges or he infers 
from circumstances that the registrant, 
Koehler, is disentitled to registration, as 
aforesaid, for the reason that she is in 
breach of a term of condition of the 
registration, within the meaning and 
contemplation of section 5(2) of the Act. 


The alleged particulars, provided by the Registrar in 
his Notice of Proposal and in support of the Proposal together 
with reasons are as follows: 


ALLEGED PARTICULARS 


(1) Between about April 14, 1983 and May 1/7, 
1983, several attempts were made by an 
auditor of a firm of Chartered Accountants, 
retained by the Ministry for the purposes of 
the Act, (the Auditor) by the Ministry staff 
in London and also by the Ministry staff in 
Toronto and all such attempts, which were 
made with the view to inspect the books, 
records and documents of the registrant, 
Koehler, proved unsuccessful. In addition, 
the registrant, Koehler, failed, neglected or 
refused to respond in any way to a letter of 
May 4, 1983 from the Registrar's office. 


£2) 


The Registrar, therefore, believes and 
alleges that the registrant, Koehler, did act 
contrary to section 17(1) of the Act and, she 
has continued to do so, for the reason that 
she failed, neglected or refused to allow the 
Auditor and Ministry staff to enter upon the 
business premises of the registrant and to 
make an inspection to ensure that the 
provisions of the Act and the regulations 
were or are being complied with. 


And therefore, further or, in the 
alternative, the Registrar believes and 
alleges that the registrant, Koehler, did act 
contrary to section 17(3) of the Act and has 
continued to do so, for the reason that she, 
repeatedly, did obstruct the Auditor and 
Ministry staff from inspecting or in the 
alternative, she did withhold or destroy, 
conceal or refuse to furnish information or 
books and records, when repeatedly required 
by the Auditor and Ministry staff for the 
purposes of the inspection. 


(2) Further or, in the alternative the 
Registrar believes and alleges that if any 
registrant fails, neglects or refuses to 
produce material books, records and documents 
to persons designated by him for the purposes 
of the inspection, as required by the Act, he 
may draw the most adverse inference or 
inferences from the fact of such unlawful 
non-production. In this regard the Registrar 
draws certain adverse inferences against the 
registrant, Koehler, and these include the 
following: 


(a) The Registrar infers that the registrant, 
Koehler, acted contrary to section 1/7 to 
section 21, both inclusive, of the 
regulations made under the Act, for the 
reason that she did not keep and maintain at 
her principal place of business such material 
books, records and accounts, or any books, 
records and documents, duly completed and 
recorded, in connection with her business, 
all as required by the said sections. 
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(b) Further or, in the alternative, the 
Registrar infers that the production of such 
material books, records and accounts, as 
required, or of any books, records and 
accounts might or would, on inspection, 
demonstrate that the financial position of 
the registrant's business is unsound or 
insecure. Having regard to such financial 
position, which has been concealed by the 
registrant, Koehler, by a repeated and 
methodical frustration of all attempts for 
inspection made by the Auditor and Ministry 
staff, all as aforesaid, the Registrar infers 
further that the registrant, Koehler, cannot 
reasonably be expected to be financially 
responsible in the conduct of her business 
or, in the alternative, the Registrar infers 
that the business of the registrant poses an 
actual or potential threat to the 
Compensation Fund, established under the Act, 
and to the public, by reason of such 
non-production. 


(c) Further or, in the alternative, the 
Registrar believes and alleges or he infers 
that the registrant, Koehler, is in breach of 
a term or condition of the registration, 
within the meaning and contemplation of 
section 5(2) of the Act, for the following 
reasons: 


(i) The Registrar believes and alleges or he 
infers from circumstances, that the 
registrant, Koehler, breached section 22(6) 
of the regulations, for the reason that she 
did not prominently display her certificate 
of registration at the office for which it 
was issued. 


(ii) Further or, in the alternative, the 
Registrar believes and alleges or he infers 
from circumstances that the registrant, 
Koehler, by such non-production for 
inspection purposes, has breached section 26 
of the regulations made under the Act, in 
that she did not keep and maintain an account 
in any financial institution, as required by 
section 26(1) of the regulations and, 
further, in that she did not make and 
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continue to make deposits forthwith into such 
accounts all funds received as payment for 
travel purposes, as required by section 26(2) 
of the regulations. 


(iii) Further or, in the alternative, the 
Registrar believes and alleges or he infers 
from circumstances that the registrant, 
Koehler, acted contrary to section 22(4) of 
the regulations made under the Act, for the 
reason that she did not carry on her business 
from a permanent place of business open to 
the public during normal business hours. 


4....further or, in the alternative, the 
Registrar believes and alleges or he infers 
from circumstances that the registrant, 
Koehler, acted contrary to section 25(1) (a) 
of the Act, for the following reasons: 


(i) The registrant, Koehler, furnished false 
information in her application for 
registration as a travel agent in that, 
despite her current association with the 
business of The Weed Man, she stated that her 
association with The Weed Man ceased in 
October, 1982. Further or, in the 
alternative, she responded in the negative, 
to a question in her said application for 
registration, namely, "Will the applicant be 
engaged, occupied or employed, in any other 
business, occupation or profession? If yes, 
give full particulars" when, in fact or in 
effect, she was so engaged, occupied or 
employed in the business or occupation of The 
Weed Man; or 


(ii) The registrant, Koehler, furnished false 
information in her said application for 
registration, in that she responded, in the 
negative, to a question therein, namely, "Is 
there any person or corporation whose name is 
not disclosed above who has any financial 
interest in the applicant beneficially, or 
who otherwise exercised control or direction 
over the applicant? If yes, give full 
particulars below" when, in fact or effect, 
Clarkson was such a person and, therefore, 
his name and other particulars should have 
been mentioned in answer to her said question. 
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(5) Further or, in the alternative, the 
Registrar believes and alleges that the 
registrant, Koehler, acted contrary to the 
said section 25(1)(a) of the Act, for the 
reason that she responded, in the negative to 
the question, namely, "Has the applicant ever 
been convicted under any law of any country, 
or state, or province thereof of an offence, 
or are there any proceedings now pending? If 
yes, give full particulars," when, in fact, 
Koehler was convicted, on September 4, 1980, 
of keeping a common bawdy house, contrary to 
the Criminal Code of Canada. 


(6) Further or, in the alternative, the 
Registrar believes and alleges that the said 
application for registration made by Koehler, 
containing as it does false information or 
representations contrary to the said section 
25(1)(a) of the Act, all as aforesaid, is by 
reason thereof a false document and it was 
prepared and used by Koehler with the view to 
induce, mislead or deceive the Registrar and, 
through him, the public at large. 


It will be noted that the Registrar gave four reasons, 
supported by particulars, for his proposal to revoke the 
registration in question. Any one of those four reasons, if 
substantiated in the view of the Tribunal, would prove fatal to 
the Appellant's registration. 


On or about June 23, 1983, the Tribunal received the 
following letter from the Appellant: 


June 21, 1983 

Dear Mrs. Verge: 

Re: Verbal Notice Received 2nd Hand 
Regarding Hearing 


Please be advised that I have received verbally 
and second hand a message that there is supposed 
to be a hearing Friday Morning the 24th of June. 
Unfortunately 3 days notice is quite unfair and 
most unsatisfactory. I would demand at least 2 
weeks notice so that I would have time to prepare 
and to have representation. I would suggest that 
YOU contact me directly yourself when you have 
another tenative (sic) date so that I can make 
sure that my represenative (sic) will be available 
before the final date is set and confirmed. Also 
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I would appreciate the hearing in the 
afternoon as a morning hearing is most 
difficult, what with the time for travel time 
due to the distance and the heavy morning 
Toronto traffic. 


Also I realize Mr. Buckley is most anxious to 
railroad this hearing through and to try and 
put me out of business, but I must demand 
that until this hearing is completed and 
possible future legal proceeding on my part 
complete that he and his army of aggravators 
cease and desist any future contact, 
harassment and intimidation. 


I trust you will follow my reasonable wishes 
so that these accusations can be cleared up 
in a fair, reasonable and business like 
manner. 
regards, 
"Susan Koehler" 


The Appellant did not appear at the commencement of 
the Hearing on June the 24th and the same was then adjourned to 
September /th at 9:30 a.m. at which time the Appellant again 
failed to appear. This adjournment was made in an effort to be 
fair to the Appellant. There was evidence - which the Tribunal 
accepts - that she had deliberately evaded service in the usual 
way of the Notice of Hearing in respect of the September 7th 
date (by refusing to accept or sign for registered letters, 
etc.) so a Notice was published in the local newspaper, The 
London Free Press, pursuant to law. 


On September 6, 1983, the day preceding the hearing, 
by registered mail, and again on the morning of the day of the 
hearing, by courier, the following letters (or copies thereof) 
were received by the Registrar of this Tribunal. 


July 11, 1983 
Dear Mrs. Verge, 


I would appreciate receiving by return mail 
written documentation and proof of each and 
every accusation made by Mr. J. Buckley on 
May 27, 1983. 


As far as I am concerned this whole thing is 
nothing but harassment on Mr. Buckley's 
part. If I don't receive this in 10 days, 
then I consider this matter closed. 
Regards, 
"Susan Koehler" 
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September 2, 1983 
Dear Mrs. Verge, 


Please be advised that I am considering the 
matter closed. I am assuming as well that a 
lack of response to my letter of July 11th, 
1983 was because Mr. Buckley could not 
provide written documentation and proof of 
each and every allegation made in his 
statement of May 2/th. 


As far as I am concerned I have been harassed 
by Mr. Buckley from the start. He seems to 
have a personal grudge of some sort against 
me and was only trying to intimidate me and 
to try and put me out of business. For the 
first hearing I was given exactly 2 days 
notice and was given no information what so 
ever about the hearing or what to prepare or 
defend. 


It appears that again they. will not provide 
information and that they only want to 
tail-road a decision through the system to 
put me out of business. 


I am specializing in Group Travel for 
minority groups and that seems to bother Mr. 
Buckley. There has not been on (sic) 
complaint against me by any tour operator or 
client what so ever, and the Business has 
been run in a professional manner, yet he is 
still grasping at straws to shut me down. If 
they can provide written documentation and 
proof where I have wronged anyone, then fine 
they should check into it. 


As far as I am concerned, I was put out of 
Business on May 2/th. In Canada you are 
innocent until proven guilty. As far as Mr. 
Buckley is concerned I was guilty and put out 
of business by him, by allegations that were 
not proven or documented without a trial. 
This is against the Human Rights of Canada. 


I consider this a closed matter and any 

further harassment will result in legal 

py ecescsnge against Mr. Buckley and the 

Ministry for Human Rights violations. 
Regards, 
"Susan Koehler" 


Lon 


: The letter of July 11, 1983 had never been received 
prior to September 6. The witnesses who testified on behalf 
of the Registrar (now Mr. Caven) were Mr. John Joseph 
Buckley (now Assistant Registrar under the Travel Industry 
Act); Mr. Raymond Steeds, a chartered accountant designated 
under the Travel Industry Act to make inspections of the 
books and records, etc., of registered travel agents; Mr. 
Walter Smith, an investigator with the Business Practices 
branch of the Ministry of Consumer and Commercial Relations; 
and finally Sergeant Richard D. Brier, Metropolitan Toronto 
Police Force, Morality Division. 


The result of the evidence given by these witnesses 
is that the Tribunal finds ample reason to believe that each 
and every one of the Respondent's allegations, as set out 
above, against the Appellant are based on fact and that the 
Proposal ought to be upheld. 


In particular, the Appellant in our view knowingly 
supplied false information in her application to the 
Registrar in that she denied having a criminal record 
arising from her conviction on a charge of keeping a common 
bawdy house. Had she given an honest answer to the 
question, Mr. Buckley stated that this would not necessarily 
have prevented her from registration in this industry, so 
long as he were of the view that dishonest or illegal 
activities were unlikely to be continued or repeated. But 
the dishonest answer was in itself a serious offence whose 
effect is to render the Appellant unfit for registration in 
this industry. The other offensive and offending items of 
conduct, which are established by the evidence to the . 
Tribunal's satisfaction, are to the same effect, combining 
to provide ample grounds for the order sought and hereby 
granted, namely an order upholding the Registrar's proposal 
to revoke registration. 


The blustering letters, which constitute the only 
defence she has deigned to lay before the Tribunal, serve 
merely to aggravate the poor impression the Appellant has 
made in these proceedings. Throughout she seems to have 
considered herself above the law and deserving and entitled 
to special courtesies and considerations even beyond the 
very reasonable protection afforded to her by the law's 
provisions which she, for her part, so arrogantly has 
flouted. Consumer legislation is designed to protect the 
public. The public has its rights just as does Susan 
Koehler. The Tribunal is persuaded that the present 


262 


Appellant is thoroughly unsuited for the registration in 
question and, in the Tribunal's opinion, the interests of 
the public will best be served by the registration of the 
Appellant as a registered travel agent being revoked on a 
permanent basis. 


Accordingly, by virtue of the authority vested in 
it under Section 5 of the Statutory Powers Procedure Act and 
under Section 6(4) of the Travel Industry Act, the Tribunal 
orders the Respondent to carry out his proposal and revoke 
the registration of the Appellant. 


263 


ONTARIO LACROSSE ASSOCIATION 


APPEAL FROM THE DECISION OF THE BOARD OF TRUSTEES 
UNDER THE TRAVEL INDUSTRY ACT DETERMINING THE CLAIM 
OF THE CLAIMANT 


TO BE NOT ELIGIBLE FOR PAYMENT 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HARRY L. SINGER, MEMBER 
A. GARNER, MEMBER 


COUNSEL: MICHAEL F. WALLACE, representing the Appellant 


MICHAEL D. LIPTON, Q.C., representing the Respondent 


DATE OF 
HEARING: 2nd and 6th June, 1983. 


REASONS FOR DECISION AND ORDER 


Piper Travel Services Ltd. (Piper) was registered as 
a travel agent under the Travel Industry Act on the 29th 
April, 1977, and was a participant in the Compensation Fund 
under the Regulations until the 18th February, 1982 when the 
registration was terminated. 


There has been no registered bankruptcy of Piper 
under the Bankruptcy Act, nor has there been an assignment or 
receiving order in respect thereof. 


John Mullins (Mullins) had the controlling interest 
in Piper, was its Chief Executive Officer, and was the active 
party on behalf of Piper at all relevant times in the 
circumstances which give rise to the claim herein. John 
Mullins was declared bankrupt on the 26th February, 1982. 


Ontario Lacrosse Association (Ontario Lacrosse) is 
the governing body in respect of various lacrosse 
associations within Ontario. Boyd Baragar was Treasurer of 
Ontario Lacrosse and was the active party on behalf of 
Ontario Lacrosse at all relevant times herein. One of the 
functions of Ontario Lacrosse in administrative matters was 
to arrange travel services required for the teams 
participating in various tournaments. Ninety-eight per cent 
(98%) of such arrangements were made by Baragar with Mullins 
through Piper. 
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During the course of such dealings, Ontario Lacrosse 
advanced to Piper certain sums of money as loans, repayable 
with interest, and evidenced from time to time by promissory 
notes. These loans were considered investments by Ontario 
Lacrosse. Indeed, it is admitted that the nature of the 
transactions eventually reduced to the $23,000 claimed was at 
the time of the advance of the monies, the creation of debt 
obligations and not deposits or payments for travel services. 


By mid January 1982, it became apparent to Baragar 
that Piper was in financial difficulty. The loans, which 
technically had fallen due in November 1981 and in respect of 
which 2 N.S.F. cheques had been given, remained unpaid. 


It is alleged by Ontario Lacrosse and Piper that 
discussions took place on or about the llth February 1982, 
and agreement reached that Piper would apply the money owing 
as advances (deposits) in respect of travel services to be 
delivered during 1982, related to certain blocks of seats 
which in fact had been arranged for by Piper. 


On the 19th February 1982, Ontario Lacrosse issued a 
Writ against Mullins in respect of monies and interest 
owing. On the 10th March 1982, Ontario Lacrosse filed a 
claim under the Bankruptcy Act against Mullins in respect of 
the said monies. On the 10th March 1982 (filed on 25th March 
1982) Ontario Lacrosse made a claim under the Travel Industry 
Act in respect of the said monies. 


The submission of the claimant is: 


That indebtedness was changed by 
Agreement of Piper Travel and 0.L.A. from 
being a loan to a deposit towards travel 
services booked by Piper Travel for the 
O.L.A. i.e. that the transaction changed 
in character, 
and that the claimant is entitled to payment out of the fund. 


A claim under Regulation Section 15(1) has to meet 
certain requirements. A requirement which is basic to the 
putting forth of the claim is that the claimant (i.e. a 
client) "has made payment for travel services". 


The Tribunal finds that the monies claimed at the 
time they were advanced were in respect of a loan and not in 
respect of a payment for travel services. 
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: The Tribunal finds for the record, that Piper is 
unable to pay by reason of insolvency. 


The Tribunal finds that there was some sort of 
understanding in respect of the loans, arrived at on or about 
the llth February 1982, that they would be considered by the 
parties as deposits. Whatever the nature of the discussions, 
the agreement was so executory in nature that the claimant 
continued to treat the advances made as loans; in this 
regard, there is the Writ issued and the claim in bankruptcy. 


The claimant had not cancelled the promissory notes 
on the one hand, nor had Piper issued a credit note on the 
other. 


At the time the advances were made, there existed 
two distinct relationships between Ontario Lacrosse and 
Piper: in respect of certain transactions - that of client 
and participant; in respect of other transactions - that of 
creditor-debtor. The first relationship created an incipient 
(potential) obligation on the part of the Compensation Fund, 
the latter relationship did not create such an obligation. 


In any event, the Tribunal is of the opinion that 
the claimant and the participant herein cannot by agreement 
change the nature of a relationship so as to affect the 
obligation of a third and not participating party, namely the 
Compensation Fund. No more so could Piper change the nature 
of its relationship with Ontario Lacrosse by entries 
unilaterally made in its books. 


The legislation is consumer legislation and the 
Tribunal is of the opinion that it did not contemplate that 
an investor-lender of monies should by agreement with a 
participant be able to transform himself ex post facto into a 
consumer in respect of those monies. 


The Tribunal is of opinion that upon the particular 
circumstances of this case, Ontario Lacrosse is not a "client 
who has made a payment for travel services to a participant" 
within the meaning of Regulation, Section 15(1). 


Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Schedule to Regulation 938 under 
the Travel Industry Act, the Tribunal refuses to allow the 
claim. 
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ROBINGLADE CORPORATION LTD. 


APPEAL FROM THE DECISION OF THE BOARD OF TRUSTEES 
UNDER THE TRAVEL INDUSTRY ACT DETERMINING THE 
CLAIM OF THE CLAIMANT 


TO BE NOT ELIGIBLE FOR PAYMENT 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
ROBERT CULLEN, MEMBER 


COUNSEL: DOUGLAS CROZIER, representing the Appellant 
MICHAEL D. LIPTON, Q.C., representing the Responden 


DATE OF 
HEARING: 5th January 1983 


REASONS FOR DECISION AND ORDER 


This case has been rather an interesting one 
primarily as a story of human susceptibility. The elements 
of innocence and cupidity were mixed together. The end 
result of what transpired was that Mr. Morley Bruce, the 
prec pet of the appellant company and members of his family 

ave been relieved of some $60,000.00, a sum which became 
the subject of this claim against the compensation fund 
which claim was refused by the trustees whose decision was 
then appealed to this Tribunal. That amount was only part 
of the money Mr. Bruce has lost in the course of his related 
dealings but our decision is confined to it. 


The facts need not be repeated in the kind of 
minute detail in which they were presented to us in the 
evidence. 


Essentially, Mr. Bruce has a daughter, Joyce, who 
graduated from a travel course and then went to work for a 
travel agency specializing in group travel for teams of 
athletes and other people interested in sporting events. 
Here she fell under the influence of a character who induced 
her and her father and other relatives to turn over some 
$60,000.00 to cover the purchase of 18 "travel packages" to 
and from the Commonwealth Games of September, 1982, in 
Brisbane, Australia (which included air tickets, hotel space 
and tickets of admission to the events). 
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The Tribunal holds, upon the overwhelming weight of 
the evidence we have heard, that the intention of the Bruce 
family was to purchase these "travel packages" as a 
speculative investment and to turn them over at a profit. 

We hold that they intended to purchase the travel packages 
in exactly the same way as any other speculative investors 
would make a similar investment in the commodities market 
and with the exclusive intention or at any rate with by far 
the primary intention of turning these over at a profit as 
aforesaid. They were induced to do this by one who knew 
from the beginning what their intentions were and these were 
as stated. 


It was only after the fact and the extent of their 
loss came to the light of their realization that the idea 
came to them of attempting to mitigate that loss by bringing 
this claim against the compensation fund on the grounds they 
had intended all the while as a second option actually to 
take their friends and relations to Australia if the “travel 
packages" could not be resold. 


Now we could go into the evidentiary particulars 
upon which we base the above finding of fact in far greater 
detail. But in this particular case, as counsel are aware, 
there are further and other proceedings pending in another 
place in respect to which we are reluctant to, as it were, 
muddy the waters by a review of evidence of the case in 
these Reasons, especially since, as we may assure counsel, 
our decision would not thereby be affected in any way. 


Having stated our finding of fact upon the question 
of the claimant's intention, namely an intention either 
wholly or very much primarily to purchase "travel packages" 
as a business investment for resale at a profit, and not 
actually to travel at all, we come now to a consideration of 
the language of the Statute in order to determine whether or 
not these people are nevertheless afforded protection. 


The governing law is to be found in Section 15 of 
the Schedule which is to be found in the Regulations to the 
Travel Industry Act and reads in part as follows: 


...the fund is established to stand in 
the place and stead of a participant for 
the payment out of the fund of such 
claims of clients of the participant that 
the participant has refused, after demand 
or is unable to pay, and which claims 
meet the following requirements: 
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1. A client who has made payment for 
travel services to a participant in 
Ontario and who has not received the 
travel services contracted for is 
entitled to claim...[etc.] 


In our view the crux of this case is whether or not 
the present claimant, Robinglade, is a "client" within the 
meaning and contemplation of the Act. 


We feel that the word "client" standing by itself, 
is a very indefinite and neutral term, whose meaning can 
only be apprehended through reference to the context in 
which it is used or to the business to which it is 
relative. For example, the client of a lawyer is by no 
means the same person, in concept at least, as the client of 
a restaurant - the services involved in these two kinds of 
"client relationships" are quite different. One is getting 
legal services and the other is getting dinner. Similarly, 
there are precise differences arising from the context 
between the "clients" of many other purveyors of different 
goods and services. Think of the greatly differing 
concepts, all introduced by the same word but delimited by 
the various differing contextual meanings when we refer, for 
example, to the client of a physician (commonly known as a 
patient) who is getting medical services; the client of a 
stock broker who is getting investment services; the client 
of a hotel who would be receiving accommodation, and so on. 
The "client" referred to in Section 15(1)(1) of the schedule 
referred to in the Regulations of the Travel Industry Act is 
a client of a travel agent or dealer in travel services and 
he or she is a client in respect to the receipt of travel 
services. Such a client is a "traveller" or a "passenger" 
or in this case and in respect to these "travel packages", a 
"passenger" cum “hotel guest" cum "sport spectator’. But he 
is not an investor. The client of a stock or commodities 
broker is an investor, but the client of a travel agent is 
not. 


Persons who have become involved with another 
person or corporation, albeit the latter may be a 
participant under the Travel Industry Act, as "investors", 
or as participants in an "adventure in the nature of trade" 
as are the present claimants, fall outside the protection 
offered by this Statute. The Act is consumer legislation, 
intended to protect consumers, not investors. 
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One of the witnesses stated that he was "floored" 
when he heard Miss Bruce was contemplating a claim against 
this fund upon the basis of the facts of this case as he 
knew them to be. Frankly, so is the Tribunal. 


In the Tribunal's opinion this claim is wholly 
without merit and it is completely outside the scope of the 
Act's protection. It is therefore disallowed. 


The other interesting arguments which have been set 
before us by counsel for the Respondent do not, therefore, 
require consideration by the Tribunal at this time. 
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332531 ONTARIO LIMITED operating as 
FIVE CONTINENTS TRAVEL AGENCY 


TRIBUNAL: 


COUNSEL: 


DATE OF 


HEARING: 


by 1976, 


Compensation Fund". 


APPEAL FROM THE DECISION OF THE BOARD OF TRUSTEES 


UNDER THE TRAVEL INDUSTRY ACT 
DETERMINING CLAIM NOT ELIGIBLE FOR PAYMENT 
MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 


HELEN J. MORNINGSTAR, MEMBER 
MARGARET DONALD, MEMBER 


PETER G. BUDNICK, representing the Appellant 


MICHAEL D. LIPTON, Q.C, representing the Respondent 


28th March, 1983 


REASONS FOR DECISION AND ORDER 


Ontario Regulation 367/75 as amended to 0. Reg. 848/80 
is a regulation under The Travel Industry Act, 1974 as amended 
Ch. 53 and it contains a Schedule, entitled “Terms of 
Section 15(2a) of that Schedule (under the 


heading of "Claims") reads as follows: 


(2a) Where a participant who is a travel 
wholesaler has acted in good faith and at 
arm's length with a participant who is a 
travel agent and the travel agent has failed 
to pass his client's money to the travel 
wholesaler and the travel wholesaler has, at 
his own expense, reimbursed the client or 
has provided the travel service contracted 
for but not paid for by the travel agent to 
the travel wholesaler, the travel wholesaler 
shall be entitled to claim for the refund of 
that portion of the client's moneys received 
by the travel agent that the travel agent 
failed to pass to the travel wholesaler but 
in no event shall the travel wholesaler be 
entitled to claim any portion of such moneys 
that represent commissions. 
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The essential facts of this case, stated briefly, were 
as follows. 332531 Ontario Limited at all material times 
operated Five Continents Travel Agency which was registered 
both as a Travel Agent and as a Travel Wholesaler, its sole 
officer being Antonio Arruda who, in effect, was its 
proprietor. Five Continents enjoyed an IATA appointment 
whereby it possessed the privilege of being able to write 
airline tickets, a privilege not enjoyed by agencies which were 
not IATA-appointed such as Bionic Travel Service which was a 
registered travel business carried on by Rosa Carriero (as a 
sole proprietorship) nor by Sunset Travel Agency or Windward 
Travel Limited, these last two both being Registered Travel 
Agents (Agencies) operated by one Gil Melo. 


In its role as an IATA-appointed registered travel 
wholesaler much of Five Continent's business consisted of 
writing airline tickets for Travel Agencies such as Bionic or 
the two businesses operated by Melo which were unable to do so 
for themselves and it was remunerated by receiving a share in 
the commissions involved. This sort of Operation formed a 
large part of Five Continent's business and it seems that Mr. 
Arruda was prepared to go some lengths to keep this business 
and to accommodate those with whom he dealt in the course of it. 


Rosa Carriero, carrying on business as Bionic Travel 
Service, as aforesaid, apparently gave Gil Melo or one or other 
of his two agencies aforementioned $114,157 so that 69 of her 
clients, members of The Volunteers for Christ, might take a 
trip to the Holy Land, (via New York and Lisbon) which was 
teferred to as the Holy Land Charter, leaving from Toronto on 
July 9th, 1980. The 69 tickets were issued by Mr. Arruda's 
agency, the IATA-appointed Five Continents Travel Agency, but 
were delivered to Rosa Carriero by Mr. Melo. 


The 69 Volunteers for Christ received their tickets at 
the Toronto International Airport and then took their trip to 
the Holy Land, stopping off at Lisbon, and returned to Canada 
two weeks later, as far as we are concerned, without incident. 


How the 69 tickets came into the possession of Mr. 
Melo who delivered them to Mrs. Carriero (carrying on business 
as Bionic) who had paid him for them, however, is an 
interesting story the circumstances of which, variously 
referred to as a "theft", an "extension of credit", a “horrible 
mistake", or even as a "sting" or "rip-off", constitute the 
essence of the Appellant's case. 
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The facts as recounted by Mr. Arruda in his testimony 
were that Melo having ordered the 69 tickets which were for 
travel on July 9th, 1980, attended at the business premises of 
Five Continents on July 8th. Mr. Arruda was not there. But 
Mr. Arruda's employees, the employees of Five Continents Travel 
Agency, were there and they knew Mr. Melo because, for one 
thing, he was a former owner of the business. And so they all 
sat down together and set to work writing out and otherwise 
preparing the 69 tickets on the ticket stock of Five Continents 
which was quite a heavy task. But pretty soon it was done and 
then Mr. Melo "just took the tickets" and when the others 
looked again he was gone. No money or other form of payment 
was left behind by him in payment for them. But either the 
Five Continents employees didn't notice this or they did not 
consider it exceptionable for, at all events, Mr. Arruda did 
not learn that the tickets had been taken without payment until 
advised by his book-keeper at approximately eleven the 
following morning. He testified that he then called TWA, the 
principal carrier, but was told that it was by then too late or 
otherwise impossible to cancel them. 


This event, the coming by Mr. Melo into possession of 
the 69 tickets issued by Five Continents in circumstances 
whereby Five Continents received no money payment for them, was 
referred to by learned counsel for the Appellant, who brought 
with him something of the idiomatic color of the Criminal 
Courts where he enjoys a large practice, as "the sting”. 


However, the learned silk who argued on behalf of the 
Respondent insisted upon more precise and specific terminology, 
reminding the Tribunal in his summation that the passing of 
possession in question must be more clearly defined: it was 
either a case of theft (unlawful conversion) or, if it was not 
theft, then it was an extension of credit; credit extended 
concurrently with the transfer of possession or 


ex post facto. 


The value of the tickets was some $114,000. It was 
claimed that the Appellant had "mitigated" that loss, which 
would otherwise have been the amount of its claim by taking 
back a mortgage on Melo's house for some $50 or $60 ,000-odd 
leaving a balance, which was the amount claimed from the Fund, 
somewhere in the area of $60,000. 


However, the evidence disclosed that Mr. Arruda, in 
operating Five Continents both before and after July 9th, 1980, 
had been engaged in a very active ongoing business relationship 
with Mr. Melo and despite Mr. Arruda's protestations to the 


ie 


contrary that business was done largely on credit. Moreover, 
the experience of Mr. Arruda in dealing with Mr. Melo clearly 
indicated that the latter's credit was not really good. For 
example, about a month before the happening of July 8th, Melo 
gave Arruda a cheque for $27,738.96 for tickets issued by the 
IATA-appointed Five Continents for travel services (which had 
in quite a few instances we noted already begun or been 
completed) and that cheque had "bounced" (viz., been returned 
marked N.S.F.). Whereupon Melo replaced it with a $21,000 
certified cheque and a further cheque for $6,800 which was 
taken by Mr. Arruda both uncertified and undated. The latter 
cheque turned up among Mr. Arruda's papers later on, still 
uncertified and uncashed, the following Spring. Mr. Arruda 
told us this was the result of his having misplaced it or 
forgotten about it. What the Tribunal actually believes is 
that when the $27,738.96 cheque “bounced", Mr. Arruda then 
extracted as much money as he could get from Mr. Melo at the 
time, viz., the certified cheque for $21,000, and the 
uncertified and undated cheque for the balance. The taking 
back of the $6,800 cheque in the way related was in reality, in 
our view, an extension of credit and nothing else. 


In this connection and at this time we would state 
that Mr. Arruda's position during the course of the events 
under our consideration was most unenviable, commanding our 
Sympathy. People tend to believe what they want to believe, 
particularly under stress and we can understand that Mr. Arruda 
would prefer to believe that he was not wilfully extending 
credit to Melo, but simply making the best arrangements he 
could to secure repayment. But the ongoing business 
telationship was continued at a time when Melo was in debt to 
Arruda. The Tribunal finds this to have been a de facto 
extension of credit by the Appellant to Melo and/or the 
business enterprises operated by the latter and, moreover, that 
this continuing practice of credit extension was going on both 
before and after the incident of July 8th. 


It was argued on behalf of the Respondent that the 
loss in question was the result of a trade debt resulting from 
an imprudent extension of credit. It was further argued that 
the specific monies, the Tepayment of which the Appellant has 
requested out of the Compensation Fund, viz., the balance of 
the Appellant's loss sustained on July 8th or 9th, 1980 had in 
fact been repaid to it at or prior to the time the claim was 
brought and that this resulted from the proper application to 
the facts of this case of the principle of accounting known as 
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the rule in Clayton's Case which is explained at C.E.D. (Ont. 
3rd) title 43 - Debtor and Creditor - paragraph 188 
(Appropriation of Payment) in these words: 


It has been considered a general rule 
since Clayton's Case (1816), 35 E.R. 781, 
that when a debtor makes a payment, he may 
appropriate it to any debt he pleases and 
the creditor must apply it accordingly. If 
the debtor does not appropriate it, the 
creditor has a right to do so to any debt he 
pleases, and that not only at the instant of 
payment but up to the very last moment. 
Where no appropriation is made by either 
party and there is one continuous account of 
several items, the payments will be applied 
on the account according to the priority of 
time: that is, the first item on the debit 
side is discharged or reduced by the first 
item on the credit side..." | 


When Mr. Arruda and Mr. Melo finally discontinued 
their ongoing business relationship many months after the 
events of July 8th and 9th, 1980, (and it seems that the latter 
left town under somewhat of a cloud) it appears that some 
$61,000 (approximately) remained owing to Five Continents. 

This was the final debit balance. But the Respondent would 
have us apply the rule in Clayton's Case which would make it 
appear that the debt in respect to Holy Land Charter had long 
since been paid in full from the many thousands of dollars - 
some $300,000 it appeared - which were received by Arruda or 
Five Continents from Melo and/or his businesses subsequent to 
July 8th or 9th, 1980. The Respondent said that in the absence 
of any specific apportionment the principle of "FIFO" (first in 
first out) applied - that is (quoting the language of the rule) 
"the first item on the debit side is discharged or reduced by 
the first item on the credit side." We accept that argument. 
To the Tribunal it seems that if there has been any 
"appropriation" made or assayed in this case, it has been an 
attempt to appropriate the protection of the Compensation Fund 
to the facts of the "Holy Land Charter Sting" which, of all the 
recorded transactions between the protagonists, appeared to the 
unfortunate Appellant as the best candidate for a possible 
recovery out of the fund. This comes closer to the reality of 
this case in the Tribunal's view. 


2/2 


For the Appellant Travel Wholesaler it was argued that 
the protection of the Compensation Fund was properly available 
to it because it did not, when Mr. Arruda became apprised on 
July 9th, 1980 of the transfer of possession of the tickets to 
Melo, cancel or attempt to cancel the travel services which 
they represented. But by his own admission in testimony he 
couldn't. Or, relying on what TWA told him on the telephone, 
he did not believe he could and therefore, amounting to the 
Same thing, he didn't. (The Tribunal finds on the evidence 
that in fact Mr. Arruda was tight, that no such option to 
cancel the tickets at the time in question, on July 9th, 1980 
or later existed in favour of the Appellant.) 


Rule 15(2a) applies where a Travel Wholesaler elects 
to put the interests of a consumer before his own and suffers 
loss. There was no such noble election in this case. No such 
noble option was exercised because we do not think it was 
available or even perceived by the Wholesaler to be available 
to him. What we have here is an ex post facto attempt to 
stretch the language of the Schedule around the facts of the 
case in a last ditch effort to recover for the unfortunate 
claimant some portion of a loss which he has sustained in the 
course of operating a business. But this cannot be done 
without rupturing the fabric of the law and thereby rendering 
it, by bad precedent, unable to fulfil the intention of the 
Legislature in future cases. In particular, a bad precedent, 
if we were to set it in this case, would expose the fund to 
claims for trade losses making it a kind of business insurance 
instead of pure protection for members of the traveling public 
as consumers as it is meant to be. It would also lower the 
standards of good business practice in this industry by 
encouraging all manner of sloppy practices through the implied 
assurance that it would stand by to protect against losses 
arising from these. 


If the position of the Appellant is to be accepted we 
must find that he was the innocent victim of that which his 
counsel describes as a "sting" but which the Respondent tells 
us must be more precisely described, that is to Say either as 
an unlawful conversion or, in plain terms, as a theft. If it 
wasn't a plain theft, then it was an extension of credit. If 
it was a theft then we must demand to know why were not the 
police informed at once and a complaint sworn upon a charge of 
theft. If it was a theft but the Appellant declined or decided 
not to treat it as such, this must be considered to have been a 
conscious decision made in the interest of business. 

Possession of these valuable tickets passed from the Appellant 
or its employees into the hands of Melo. If this transfer of 
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property was not the result of an extension of credit and was 
in fact perceived by Mr. Arruda as a theft then it seems he at 
least decided to treat it (by failing to notify the police) as 
an extension of credit in the course of trade. But that kind 
of decision cannot be thought of otherwise than as a simple 
self-interested business decision, the decision of a person in 
a weak position taken in the hope, if not necessarily the 
expectation, of recouping all or part of a business loss. It 
is not the exercise of the noble option contemplated by Section 
15(2a) to which the protection of the fund applies. 


The final point brought to the Tribunal's attention in 
argument was in connection with the alleged identity of Mr. 
Melo as “a participant who is a travel agent" who had "failed 
to pass his client's money to the travel wholesaler", or as a 
"Travel Agent" who did not pay for “the travel services 
contracted for" in respect of which "the travel wholesaler has, 
at his own expense, reimbursed the client or has provided the 
travel services contracted for" all within the meaning of the 
said Section 15(2a). 


The evidence was that The Volunteers for Christ paid 
their money, some $114,000, to Bionic Travel who turned over 
the funds to Melo who contracted for the travel service in 
question which services in question were received by the 
Volunteers but which Five Continents was allegedly never paid. 
The question was whether Melo was not a viable link between 
Bionic from whom he received the money and Five Continents from 
whom he took the tickets. Was he Bionic's agent when he dealt 
with Five Continents, or alternatively, was he the agent of 
Five Continents when he dealt with Bionic? This question is 
the essence of the subject referred to by counsel for the 
Appellant, again in colorful words, as the "Theory of the 
Missing Link . 


The Tribunal finds that there is considerable doubt as 
to Mr. Melo's identity in the context of this section and that 
the Appellant, as claimant, may well have failed to have proved 
the necessary linkage in order to establish the relationship 
between travel agent and travel wholesaler required by the 
Section. In the event no decision on this point is necessary, 
as the Appeal fails for the other reasons given. 


Three previous decisions of the Tribunal were cited, 
which are never out of place in a case such as this, and they 
read as follows: 


ZU 


In Ontario Motor League Worldwide Travel (London Ltd. 
and Beard of Trustees under Travel Industry Act oH 8 het 
103 at pe 7) .01eeh inal Reasons f 


or the origina or Decision, it was said: 


The Act was passed for the protection 
of the public. The relationship of persons 
in the trade and their methods of doing 
business and the results that flow fron 
their methods are matters which are between 
the members of the Trade. This decision 
will properly be interpreted that an agent 
dealing with a wholesaler must collect 
clients' funds prior to making payment to 
the wholesaler to protect his interests. 
Comment was made that to do otherwise is a 
poor business practice. The Tribunal makes 
no judgement in this regard. What trade 
practices are followed by participants are 
their own concern, but unless they act 
within the process set out in the Act and 
Regulations, they do so at their own risk. 


In Der Travel (1981) 10 CRAT 149 at 150 it was said: 


It is important for businesses 
operating in the travel industry to 
understand the limitations of the protection 
given by the compensation fund. The 
Tribunal trusts that it will serve as a 
guideline to the industry at large to know 
that the insurance or protection afforded 
under the Act does not operate as general 
business insurance for the benefit of 
business operations or Operators as such. 
Credit, if it is to be extended at all by 
travel wholesalers to travel agents, and in 
the Tribunal's opinion it ought generally 
not to be, must be given at the risk of the 
travel wholesaler and not at the risk of the 
compensation fund. The fund can operate to 
Protect a travel wholesaling firm in a case 
where it has sustained a loss as the result 
of some act undertaken deliberately to 
protect a consumer or consumers who would 
otherwise have sustained a loss. It is 
within the protection of the public that the 
Fund and the Board of Trustees established 
for the purposes of its administration must 
be primarily concerned. 
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That decision was applied with approval ina 


subsequent case of M & M Travel (1981) 10 CRAT 151 at 152 where 
it was said: 


This fund is not business insurance. It 
exists to protect the public, not business 
concerns which may choose to extend credit 
at their own risk beyond the limits of 
reasonable prudence. 


In accordance with the foregoing Reasons this claim 


fails and the Trustees' decision to withhold payment of the 
same is upheld. 
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Rayner, Barry 
Appeal Abandoned 


Rodney's Restaurant 


(Licensee - Rodney's Restaurant Ine. 


Appeal Dismissed 


Rose, Jeremiah J. 


(Allendale Collection System) 


Appeal Withdrawn 


Rubino, Bobby, of Canada Limited 


Appeal Abandoned 


Sanga Tavern 


(Licensee - Sterio's Restaurants Limited) 


Appeal Dismissed 


Silber, Ruth and Cary 
Appeal Abandoned 


Smith, George 
Appeal Dismissed 


Spiffy's Restaurant 


(Licensee - 512310 Ontario Limited) 


Appeal Proceeding 


Stathakis, Steve 
Appeal Dismissed 


Stephenson, James 
Appeal Dismissed 


Stevens, Alfred 
Appeal Dismissed 


Tramps Restaurant 


(Licensee - Rocco Di Giuseppe) 


Appeal Proceeding 
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Upstairs Restaurant 


(Licensee - Hoehnder Restaurants Limited) 


Appeal Dismissed 


Vanckers Restaurant 
(Applicant - George Tatsiopoulos) 
Appeal Proceeding 


Wednesday's Child Restaurant 
(Licensee - 448124 Ontario Limited) 
Appeal Dismissed 


Westminster Hotel 

(Licensee - Westminster Hotel Limited) 
Appeal Allowed 

Reported 3370. Rh. (2d) *Pi3i2 


Wheat Sheaves Tavern 
(Licensee - 331774 Ontario Limited) 
Appeal Dismissed 


York Condominium No. 340 
Appeal Abandoned 


York Condominium No. 340 
Appeal Proceeding 
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THE COMMERCIAL REGISTRATION APPEAL TRIBUNAL 


CUMULATIVE INDEX 
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VOLUMES L.L.A.T. 5 to 7 
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Amalgamated Bailiffs Limited 
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Dellelce, Nicholas 


Business Practices Act 
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Kolvek, Robert Edward 
Whipple, Kaye Don 
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Liquor Licence Act continued 
Cross Reference Table continued 
Licensee or Applicant continued 


Nottawaga Creek Ratepayers Association 
(Piccolo Castello Trattoria Restaurant) 
Ouzounis, Vasillios 
(Pros Restaurant now known as 
Ocean Queen Restaurant) 
Piccolo Castello Trattoria Ltd 
(Burns Proudfoot ) 
(Piccolo Castello Trattoria Restaurant ) 
Proudfoot, Burns 
(Piccolo Castello Trattoria Restaurant ) 
Scott, James 
(Piccolo Castello Trattoria Restaurant ) 
Sharpe, Charles M. 
(Frank's Restaurant ) 
Silver, Morris and Edith 
(Centennial College of Applied 
Arts and Technology) 
(Chick 'N' Deli Restaurant) 
(Restaurant L'Eventail) 
373857 Ontario Limited 
(Bobby Jo's Restaurant ) 
Wahnekewening Beach Cottage Owners Association 
(Piccolo Castello Trattoria Restaurant) 


Mortgage Brokers Act 


Haron Investments Inc., 


(Nicolaides, Nicolas) Notice of 
(Canadian Financial Services) Further 
Particulars 
Security Mortgages Services Record of 
-Silver et al agreement 
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2+K.W. ENERGY CORPORATION LTD. 


ind 

OBERT EDWARD KOLVEK 
ind 

JAMES BRUCE CARVER 
nd 


AYE DON WHIPPLE 


APPEAL FROM THE PROPOSAL OF THE DIRECTOR OF THE 
CONSUMER PROTECTION DIVISION OF THE MINISTRY OF 
CONSUMER AND COMMERCIAL RELATIONS UNDER THE BUSINESS 
PRACTICES ACT 


TO CEASE UNFAIR PRACTICE(S) 


C.K.W. ENERGY CORPORATION LTD. 
AND ROBERT EDWARD KOLVEK 
AND JAMES BRUCE CARVER 
AND KAYE DON WHIPPLE Appellants 


THE DIRECTOR OF THE CONSUMER PROTECTION DIVISION OF 
THE MINISTRY OF CONSUMER AND COMMERCIAL RELATIONS 
Respondent 


ORDER AND DECISION 


UPON the application to the Tribunal by the 
jpellants Robert Edward Kolvek as President and Director of 
K.W. Energy Corporation Ltd., Robert Edward Kolvek, James 
‘uce Carver and Kaye Don Whipple and the Respondent for 
sSuance of a Consent Order of the Tribunal Pursuant to section 
of the Statutory Powers Procedure Act, -R:S-0. , 1980: Chapter 
44, and having read the Assurance of Voluntary Compliance 
ited the lst day of February, 1984, and accepted the 21st day 
February, 1984, to the disposition of the proceedings 
thout a hearing as evidenced by the execution thereof by the 
pellants Robert Edward Kolvek as President and Director of 
K.W. Energy Corporation Ltd., Robert Edward Kolvek, James 
uce Carver and Kaye Don Whipple and by the Respondent, filed 
d attached hereto; 


NOW THEREFORE this Tribunal doth order that the 
oceedings in this matter be and the same are hereby disposed 
without a hearing as against the Appellants on the basis of 
€ terms and conditions set out in the Assurance of Voluntary 
mpliance attached hereto and which is expressly made a part 
this Order and Decision. 


DATED at Toronto this 28th day of February, 1984. 
THE COMMERCIAL REGISTRATION APPEAL TRIBUNAL 


John Yaremko, Q.C. 


Chairman 


IN THE MATTER OF the Business Practices 
Act: R.S-0. 1980, Chapter 2, 


- and - 


IN THE MATTER OF C.K.W. Energy Corporation Ltd. 
- and - 

IN THE MATTER OF James Bruce Carver 
- and - 

IN THE MATTER OF Robert Edward Kolvek 
- and - 


IN THE MATTER OF Kaye Don Whipple 


ASSURANCE OF VOLUNTARY COMPLIANCE 


WHEREAS the Director under the Ministry of Consumer and 
Commercial Relations Act, R.S.O. 1980, Chapter 274, as amended, 
did on the 7th day of October, 1983, propose to make an order, 
a copy of which is attached hereto, pursuant to subsection 1 of 
section 6 of The Business Practices Act, R.S.0. 1980, Chapter 
55, as amended, (the "Act"), that C.K.W. Energy Corporation 
Ltd. ("C.K.W."), Robert Edward Kolvek (''Kolvek"), Kaye Don 
Whipple ("Whipple") and James Bruce Carver ("Carver"), 
collectively referred to as the "Parties", cease and desist 
from engaging in the unfair practices therein specified; 


AND WHEREAS the Director did on the 7th day of October, 1983, 
issue reasons therefor and gave notice of both the proposed 
order and reasons, copies of which are attached hereto; 


AND WHEREAS a copy of the proposed order, together with a copy 
of the reasons and notice thereof, were served on the Parties; 


AND WHEREAS the Parties desire to enter into a written 
Assurance of Voluntary Compliance to cease and desist forthwitt 
from engaging in the unfair practices hereinafter referred to 
and to otherwise comply with the requirements of the Act; 


AND WHEREAS this assurance has been executed by the Parties 
solely for the purpose of these proceedings, commenced by the 
Director's proposed order dated the 7th da, of October, 1983, 
and such assurance shall not be used for any other purposes 
except in proceedings under this Act; 


IND WHEREAS the Parties waive any further procedural steps and 
A particular withdraw their request for a hearing before the 
ommercial Registration Appeal Tribunal ; 


ND WHEREAS this assurance has and shall be given forall 
urposes of the Act the same force and effect of an order made 
y the Director under subsection 1 of section 6 of the Act; 


OW THEREFORE the Parties do hereby undertake and agree to cease 
nd desist from: 


- (a) engaging in the making of a false, misleading 
or deceptive consumer representation by repre- 
senting directly through advertisements in the 
printed media, brochures and other sales 
literature and indirectly through the officers 
and directors of C.K.W., its agents, distri- 
butors, salesmen, representatives and employees 
that C.K.W. offers to the consuming public a 
product, Energizer 500 - a fuel and oil additive 
(the ''Product"), which is capable of increasing 
gas mileage; 


(b) engaging in the making of a false, misleading 
or deceptive consumer representation by repre- 
senting directly through its advertisements in 
the printed media, brochures or other sales 
literature or indirectly through the officers 
and directors of C.K.W., its agents, distributors 
salesmen, representatives and employees that 
C.K.W. offers to the consuming public a Product 
which is capable of reducing pollution emissions, 
until such time as future independent testing 
of the Product yields results which are capable 
of supporting such a representation; 


AND FURTHER the Parties undertake and agree to cease 
and desist from engaging in the making of a false, 
misleading or deceptive consumer representation by 
Tepresenting directly through its advertisements in 
the printed media, brochures and other sales litera- 
ture and indirectly through the officers and directors 
pr C-K.W.., its agents, distributors, salesmen, 
representatives and employees, that C.K.W. offers to 
the consuming public a Product which "meets or exceeds 
all manufacturer's engine warranty requirements" or 
which in any way infers or implies that the Product 
complies with any manufacturer's engine warranty 
requirements with respect to engine oil drain 


intervals and oil filter changes, until such time as 
future independent testing of the Product yields 
results which are capable of supporting such a 
representation. 


AND FURTHER the Parties undertake and agree, on their 
own behalf and on behalf of the agents, distributors, 
salesmen, representatives and employees of C.K.W., to 
cease and desist from making any consumer 
representation of any kind whatsoever which are not 
already prescribed herein, in connection with the 
advertising, promoting, offering for sale, selling or 
distributing of the Product, for which neither C.K.W., 
nor its officers, directors, agents, distributors, 
salesmen, representatives and employees have any 
reasonable basis for making or dissemination thereof. 


AND FURTHER the Parties undertake and agree not to 
furnish or place in the hands of their agents, 
distributors, salesmen, representatives, and employees 
the means and instrumentalities by and through which 
the public may be misled or deceived in a manner or by 
acts and practices which the Parties have agreed 
herein, without reservation, to cease and desist. 


AND FURTHER the Parties undertake and agree to inform 
any person employed in the sale, promotion and 
distribution of the Product that C.K.W. will not use 
or engage or will terminate the use or engagement of 
any person or persons who do not agree to be bound by 
the provisions contained in the assurance herein. Any 
person who does not agree to be so bound shall not be 
used or engaged or continue to be used or engaged by 
C.K.W. to promote, offer for sale, sell 

or distribute any products bearing the name Energizer 
500, now offered by C.K.W. or to be offered in the 
future. The Parties undertake and agree to inform all 
persons so engaged that C.K.W. is obliged by the 
assurance herein to discontinue dealing with or 
terminate the use or engagement of persons who 
continue on their own in deceptive acts or practices 
prohibited by this agreement. 


AND FURTHER the Parties agree that the assurance 
herein shall be binding upon the Parties, their heirs, 
successors and assigns. 


AND FURTHER the Parties acknowledge that failure to 
comply with any term of the assurance herein may 
constitute an offence under the Business Practices Act 
if so found by a court of competent jurisdiction. 


AND FURTHER the Parties acknowledge that the Director 
may, upon any breach of the assurance by C.K.W., 
Carver, Kolvek and Whipple, jointly or severally, 
declare the assurance herein to be at an end and to 
immediately institute such proceedings and to take 
such action under the Business Practices Act as he may 
consider necessary. 


AND FURTHER it is agreed that wherever any notice or 
communication is to be given in connection with the 
agreement herein, it shall be made, in the case of the 
Director, to the following address: 


The Director 

Business Practices Act 

Ministry of Consumer and Commercial Relations 
555 Yonge Street 

Toronto, Ontario 

M7A 2H6 


and in the case of C.K.W., Carver, Kolvek and 
Whipple, shall be sent to the following address: 


C.K.W. Energy Corporation Ltd. 
192 Lavinia Street 

Fort Erie, Ontario 

L2A 2G3 

Attention: Robert Edward Kolvek 


IN WITNESS WHEREOF C.K.W., Carver, Kolvek and Whipple 
have hereunder affixed its corporate seal under the hand 
of its proper officer duly authorized on its behalf, in 
the case of C.K.W., and signatures on the 

lst day of Feb, 1984. 


SIGNED, SEALED AND DELIVERED C.K.W. ENERGY CORPORATION LTD. 
IN THE PRESENCE OF: PER: 


Signed "Robert Edward Kolvek" _ 
Robert Edward Kolve 


President and Director 


| 


Signed "Robert Edward Kolvek" 
Caner Edward Kolvek 


Signed "Paul Leon" 


ws NY SY 


Signed "J.B. Carver" 
James Bruce Carver 


| 


Signed "Kaye Don Whipple" 
Kaye Don fai aois 


ACCEPTED THIS 21st DAY OF February, 1984. 


Signed '"R. Simpson" 
R. A. Simpson 


Director 

Consumer Protection Division 

Ministry of Consumer and 
Commercial Relations 
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OLORBAR RESTAURANT INCORPORATED 
BABBAGE'S RESTAURANT) 


APPEAL FROM A DECISION OF THE LIQUOR LICENCE BOARD 
TO APPROVE THE ISSUANCE OF A DINING LOUNGE LICENCE 


Ny RE: TOM JAKOBEK, Appellant 


RIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
BARBARA SHAND, MEMBER 
KENNETH VAN HAMME, MEMBER 


OUNSEL: N. JANE PEPINO, representing the Appellant 


KAREN WRISTEN, representing Colorbar Restaurant 
Incorporated 


S.A. GRANNUM, representing the Liquor Licence Board 


ATES OF 
EETING; 13th and 22nd February, 1984 


REASONS FOR RULING 


On the 21st of July 1983, Colorbar Restaurant 
1corporated (Colorbar) applied for a dining lounge licence for 
n€ premises at 2282 Queen St. East, Toronto. 


lst November 1983 was the scheduled date for the 
erating of the Restaurant but the opening had been put off 
scause of a Board Notice of Proposal to refuse issued 18th 
tober 1983 and the subsequent Board hearing on 24th November 
183, because of objections. 


On the 16th December 1983, the Board approved the 
ssuance of the licence to Colorbar. The decision reads in 
Tt "....the licence may be issued after the Board has been 
ivised that the premises comply with the relevant regulations 
ider the Liquor Licence Act and, if there is no appeal of the 
ard's decision, after the time limit for the appeal”. 


On the 22nd of December 1983, Alderman Tom Jakobek, 
le of the persons who made representations to the Board 


sainst the issuance of the licence, appealed the Board's 
?18ion. 


On the 27th December 1983, Colorbar began operating 
le Restaurant - "Babbages". | 


The date for hearing the appeal was proposed for the 
month of June 1984 but upon a representation made on behalf of 
Colorbar the hearing is scheduled for the lst of May, 1984. 


By letter dated the llth of January 1984, Colorbar 
by its solicitors requested the Liquor Licence Appeal Tribunal 
"tq exercise their discretion under Section 25 of the Statutory} 
Powers Procedure Act, to grant...(the)..licence on a temporary 
basis, pending the outcome of this Appeal". 


The ground for the request is that those associated 
with Colorbar directly and indirectly (for it is in toto a 
family operation) are in a precarious financial position in th 
interim period having invested some $600,000 in purchasing 
land, equipment and improvements and in certain ongoing 
operating costs , and in operating at less than capacity by 
virtue of not having a licence. 


LAW 
ic A licence issued under Section 4 or 5 expires two 
years after its issuance or latest renewal, subject 
to renewal by the Board in accordance with this Act 
and the regulations. 


The Liquor Licence Act Section 7(1) 


IL; Unless it is expressly provided to the contrary in 
the Act under which the proceedings arise, an appea 
from a decision of a tribunal to a court or other 
appellate tribunal operates as a stay in the matter 
except where the tribunal or court or other body to 
which the appeal is taken otherwise orders. 


Statutory Powers Procedure Act, S. 25 


ist The Liquor Licence Appeal Tribunal is an appellate 
tribunal. 
Re: Canadian Pacific Express and Snow (1981) 31 
O.R. at 


IV. The Liquor Licence Act does not "expressly provide 
to the contrary....' and therefore, Section 25 of 
the Statutory Powers Procedure Act is applicable in 

~this instance. 


If the revocation or suspension of a licence were 

the issues then the Board order would take effect 
immediately unless the Appeal Tribunal grants a stay. 
Section 12(6) Liquor Licence Act 


However, in the case of the issuance of a licence by 
the Board, an appeal therefrom operates as a stay 
unless the Appeal Tribunal otherwise orders. 


Vi. Section 25(1) of the Statutory Powers Procedure Act 
makes it clear that the stay is the rule. The onus 
is on the applicant to convince the Tribunal that 
the stay should be removed. 


Re: Schiller and Scarborough General Hospital (1972) 


ZAORE 200323 


The Tribunal is of the opinion that the Liquor 
icence Act does not in itself give the Tribunal jurisdiction 
) issue a licence on a temporary basis pending the outcome of 
1 appeal. 


Colorbar is in effect asking for an order of the 
ibunal under Section 25 that would nullify the appeal 
erating as a stay of the Order of the Liquor Licence Board 
slated to the issuance of the licence, which, in the 
ibnission of Colorbar, would require that a licence be issued 
id the Restaurant be operable thereunder pending the outcome 
; the appeal. 


Submissions have been made that Section 7(1) 
..-SUPRA] militates against an issuance of a temporary 
cence. In the light of its decision the Tribunal makes no 
mment with respect to such submission. 


The Tribunal is of the opinion that it has authority 
der Section 25(1) to issue an order nullifying the operation 
an appeal as a stay, that its discretion in this respect is 
ifettered but is limited to the exact action authorized by the 
fecion. 


Colorbar submits that if the order is not granted 
id Colorbar is forced to continue to operate without a 
cence, Colorbar will be denied access to the hearing by the 
eunal because it will be out of business before the appeal 
} heard. 
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The Tribunal does not accept the submission as being 
an absolute result. The situation herein is not akin to where: 
a person will have actually suffered a penalty pending an 
appeal which would be the case if for example a stay were not 
granted in the instance of suspension or revocation becoming 
effective before a Tribunal hearing can take place. The 
Tribunal is of the opinion that the situation herein is not 
that which would make Colorbar's right to a valid opportunity 
to have the Tribunal decide entitlement nugatory. 


The persons associated with Colorbar commenced the 
operation in the full knowledge of the appeal process. A ) 
reasonable man would have known that the situation that arose | 
could in fact arise. The situation is not such that was beyone 
the control of Colorbar. The Tribunal finds that the lack of@} 
sufficient cash flow creating the financial difficulties is thi 
result of a business decision on the part of Colorbar in 
commencing and continuing operation. There is no doubt that 
Colorbar has financial problems. However, they would appear t: 
be as much related to its state of capital and start-up costs 
as to operating costs; and ensuing concerns are also related t. 
a disappointment of expectations, and a probable loss in 
investment. 


The Liquor Licence Act spells out principles upon 
which licences are to be issued. 


A far reaching change upon its enactment was that 
“an applicant is entitled to be issued a licence". However 
that entitlement was made subject to exceptions. 


One exception is 6(1) (g): 


"in the case of an application for a 
licence, the issuance of the licence 
is not in the public interest having 
regard to the needs and wishes of the 
public in the municipality in which 
the premises is located." 


An applicant for a licence is disentitled to a licen 
if the issuance of the licence is not in the public interest. 
Persons representing the public interest are parties and may 
appeal the Board's decision. It is submitted that the 
community should not be forced to accept Colorbar's licensed 
premises until Colorbar's legal right to sell liquor has been 
established. 


A proceeding before the Liquor Licence Appeal Tribun’ 
is a hearing de novo. Section 14(3) of the Act requires the 
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tribunal to hold a hearing. It is further submitted that the 
ppeal Tribunal should not direct the issuance of a licence 


ntil the hearing has been held and legal rights of the parties 
ave been determined. 


The Tribunal is being asked in effect to play a role 

n the establishment on a temporary basis, without a 
onsideration of the merits of the matter, what it is called 
pon to do definitively at a full hearing at which time all 
spects of the merits of the issues can be placed before it. 

he Tribunal is of the opinion that the conditions for such 
ction must be more compelling then in the present instance. 

he Tribunal is of the opinion that Colorbar has not discharged 
he onus upon it. The evidence before the Tribunal is not such 


hat in the interest of natural justice the order requested be 
ssued. 


| 


The Tribunal accordingly denies the application. 
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D & F AGENCY LIMITED 
(LICENSEE OF THE "10" EXECUTIVE RESTAURANT) 


APPEAL FROM THE DECISION OF THE 
LIQUOR LICENCE BOARD OF ONTARIO 


TO SUSPEND THE DINING LOUNGE LICENCE AND THEREAFTER 
TO ATTACH A "TERM AND CONDITION" TO THE SAID LICENCI 


TRIBUNAL: LACHLAN CATTANACH, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
BARBARA SHAND, MEMBER 
KENNETH VANHAMME, MEMBER 


COUNSEL: FREDERICK A. McCOLMAN, its agent 
S.A. GRANNUM, representing the Liquor Licence Board 


DATE OF 
HEARING: 19th January, 1984 


REASONS FOR DECISION AND ORDER 


This is an appeal by the Licensee from the Order of 
the Liquor Licence Board of Ontario dated the 26th day of 
April, 1983, to suspend the dining lounge licence of the 
Licensee for a period of seven days and, upon completion of th 
said period of suspension, to attach a "TERM AND CONDITION" to 
the said dining lounge licence whereby the sale and service of 
alcoholic beverages shall cease at 11:00 p.m. daily, the said 
“TERM AND CONDITION" to remain in effect until the said licenc 
holder complies with section 9, subsection 6 of Regulation 
581/80 under the Liquor Licence Act and the Licensee makes 
application to the Board for its removal pursuant to section ; 
subsection 2 of the said Act. 


The Licensee is the holder of a Dining Lounge Licence 
No. 023453 issued on the 24th day of December, 1981. The 
premises licensed as a dining lounge consist of two areas on 
the second floor at 94-B Dunlop Street West, Barrie, Ontario, 
with capacities of 101 and 34 persons, respectively. | 


On the 24th day of March, 1983, the Liquor Licence 
Board issued a Notice of Proposal to suspend the said dining 
lounge licence for a period of 14 days and, upon completion 0 
the said period of suspension, to attach a "TERM AND CONDITIO. 
that the sale and service of liquor in the establishment shal, 
cease at 11:00 p.m. due to the fact that the past conduct of , 
the officers and directors of the Licensee afforded reasonabl 
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ounds for belief that the business of the restaurant would 

t be carried on in accordance with law, honesty and 

tegrity, and that contrary to section 55(1) of the Liquor 
cence Act, an officer and director of the Licensee 

rporation knowingly furnished false information to the Board 
statements of sales of food and liquor required to be 
rnished to the Board pursuant to the regulations in that 
half. In addition, the Liquor Licence Board found that the 
le of food in the licensed premises has been less than 40 per 
nt of the total receipts from the sale of liquor and food in 
2 months of September, October, November and December in the 
ac 1982 and the months of January and February in the year 
33, contrary to section 9, subsection 6 of Regulation 581/80 
amended by section 1, subsection 6 of Regulation 845/81 

Jer the Liquor Licence Act. A hearing was requested by the 


sensee and, as a result of that hearing, the Board issued its 
ler above referred to. 


Counsel for the Board called as a witness Angus 
zinnis, an Inspector for the Liquor Licence Board in the 

‘tie area, who testified that he had attended at the 

staurant from time to time. His most recent visit was on 
luary 18, 1984 at approximately 1:45 p.m., at which time 

ire were 33 male customers in dining lounge number two and 
re was no sign of food being served to any of the 

Comers. His visits to the premises in the evening indicated 
y little evidence of food being consumed. The witness 

ised that an investigation of the kitchen indicated that the 
Chen was open and that food was available and that the 

Chen was being staffed by one person. The witness testified 
t the staff consists of all girls except for a disc jockey. 
also stated that the furniture in the dining lounge does not 
ply with the requirements of the Liquor Licence Act in that 
tables were too small. He stated that on his last visit 

y 12 places were set up for dining in lounge number two and 
t there were no places set up for dining in lounge number 


Stephen Holubko, an investigator with the Liquor 
ence Board, was called as a witness on behalf of the Board. 
Submitted a report dated the 8th day of March, 1983 which 
filed as an exhibit before the Tribunal. He investigated 
ledgers for the six-month period from September 1, 1982 to 
tuary 28, 1983, and his investigation showed that the 
Orts filed with the Liquor Licence Board differed 
Stantially from the actual ledger statements showing the 
es of liquor and food in the establishment. He stated that 
Kerr, one of the proprietors of the Licensee, admitted that 
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the figures had been falsified. Mr. Holubko testifed that the 
keys on the cash registers report separately for beer, liquor, 
wine and food and that Mr. Kerr had admitted that it was the 
policy to use various food keys to ring through the sale of 
liquor and beer. The sales as reported for the above-referred 
to months were as follows: 


Total Liquor Total Food 
Sales Sales 
Date (Percentage) (Percentage) 
September, 1982 64.2 350 
October, 1982 54.9 45 cy 
November, 1982 a Re | 38.9 
December, 1982 55.4 46.6 = 
January, 1983 66.1 33.9 
February, 1983 50.0 50.0 


Mr. Holubko testified that his examination of the 
books of the Licensee indicated the actual sales were as 
follows: 


Total Liquor Total Food ~ 

Sales Sales | 

Date (Percentage) (Percentage 

September, 1982 91.0 9.0m 
October, 1982 87.2 12a 
November, 1982 91.4 8.6 
December, 1982 91.8 8.2 

January, 1983 94.1 >. 9m 
February, 1983 95.0 5.0 


Mr. Holubko further testified that the cook in the 
premises only worked from 10:00 a.m. to 8:00 p.m. and that 
after that time only sandwiches were available. Little attem 
had been made to develop food sales. Most menus were cards 0 
the wall and no hand menus were available. | 


On cross-examination, Mr. Holubko confirmed that no | 
attempt had been made to conceal the tapes or the monthly 
receipts. He stated that his last inspection was in the summ 
of 1983 and, at that time, there had been no difference in th 


manner of operation. 


Mr. Frederick A. McColman testifed on behalf of the 
Licensee and confirmed that he was now the sole shareholder oO 
the Licensee corporation and had purchased the interest of hi. 
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former partner, Kerr. Prior to 1982, he testified that the 
ood/liquor ratio was in order and it was only after the 
sicensee brought in exotic dancers that a substantial change in 
she food/liquor ratios occurred. There was filed before the 
joard a more up-to-date statement showing the present ratios 

ind indicated that sales of liquor to food were now on a 70/30 
asis. Mr. McColman testified that he now had a full time 
anager and that the kitchen is Open at nights. He is 
ttempting to promote food sales through coupons 
ales. He further testified that only 20 per cent of the 


t¢ such a discrepancy was 
McColman confirmed that he 
1, 1983. He confirmed 
equirements under the 


McColman confirmed that he 
aS aware that the wrong food/liquor ratio figures were being 
ubmitted to the Board. 


Counsel for the Board in argument stated that there 


sre actually two separate issues. The first was the question 
[ the suspension of the lic 


ie fictitious figures in co 


-t. He pointed out that th 
itter 


He argued that 
ere was no evidence before the Tribunal to justify any change 
_the Decison of the Board. 

Mr. McColman asked for leniency on behalf of the 
Sines Stating that this was a first offence and that his 


Siness would not exist without the dancers. He stated that 


was his hope that the food/liquor ratio of sales would 
brease in the future, but he was not optimistic. He stated 


at an 11:00 p-m. closing would hurt both food sales and the 
siness of the Licensee in general. 
| 





It is apparent to the Tribunal that the Licensee is in 
2ach of the provisions of the Act in that false information 
3 knowingly filed with the Liquor Licence Board in the 
d/liquor ratio requirements and that the Board is entitled 
isp cnd the dining lounge licence Pursuant to the provisions 
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of section 10(3) of the Act. In addition, the Tribunal is 
faced with the fact that even at this time the highest ratio 
for the sale of food attained was only 30 per cent and this is 
a full ten per cent below the minimum required by the Act. 


The Tribunal can see no reason why it should interfer 
with the Decision of the Liquor Licence Board. The Tribunal 
hereby confirms the Decision of the Liquor Licence Board date 
the 26th day of April, 1983 and directs the Board to set the 
date of commencement and termination of the said period of 
suspension. Thereafter, the Tribunal directs the Board to sei 
the date of commencement of the said "TERM AND CONDITION”. 


34-0964A 
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tOCCO DI GIUSEPPE 
LICENSEE OF TRAMPS RESTAURANT & DINING LOUNGE) 


- APPEAL FROM THE PROPOSAL OF THE 
LIQUOR LICENCE BOARD OF ONTARIO 


TO REVOKE THE DINING LOUNGE LICENCE 


RIBUNAL: LACHLAN CATTANACH, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
BARBARA SHAND, MEMBER 
DR. STUART ROSENBERG, MEMBER 


OUNSEL: HOWARD S. BUCKMAN, representing the Appellant 
S.A. GRANNUM, representing the Respondent 


mito OF 29th December 1983, 20th March 1981, 
FEARING: 3rd April 1984, 9th May 1984. 


REASONS FOR DECISION AND ORDER 
ENE NY VUE 


This is an appeal from the Notice of Proposal of the 
iquor Licence Board of Ontario dated the 19th day of December, 
983, whereby the Board proposed pursuant to Section 10(3) of the 
iquor Licence Act to revoke the dining lounge licence of the 
icensee. On the same day, the Board issued an Order that the 
ining lounge licence be suspended in accordance with the 
rovisions of Section 11(2) of the Act. The Appellant requested 
Hearing pursuant to the provisions of meetion TAt2) of the Act 
id, by an Order of the Tribunal dated the 29th day of December, 
83 with Consent, the interim Suspension of the licence was 


ifted on certain terms and conditions pending the disposition of 
1is Appeal. 


The Appellant is the Licensee of the premises known as 
framps Restaurant & Dining Lounge" located at 2362 Danforth 
fenue in the City of Toronto, and was granted a dining lounge 
.cence No. 020229, which licence was acquired in November of 
mo. The Liquor Licence Board issued its Notice of Proposal to 
evoke the said licence pursuant to Section 10(3) of the Liquor 
cence Act because, according to the Proposal, the past conduct 
’ the Licensee affords reasonable grounds for belief that he has 
t and will not carry on business according to law. The Board 
iS Sufficiently concerned that it also, on the same date, issued 
| Order of interim Suspension in accordance with the provisions 
Msection 11(2) of the Act. 
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The first witness called by Counsel for the Liquor 
Licence Board was Robert Harper who resides at 2350 Danforth 
Avenue, four doors west of the Tramps Restaurant. He gave 
testimony as to various occurrences over a period of 
approximately one year prior to the date of the Notice of 
Proposal herein, but most of the evidence of Harper was either | 
hearsay evidence or evidence of events which could not be 
connected directly with the operations of the Licensee. He gav 
evidence as to events which occurred on 19 different days over 
the period from December 10, 1983 until March 10, 1984, and 
referred to many incidents of drunkenness, fighting, damage to 
his property and the property of adjoining premises. However, 
was unable to directly connect any of these events with patrons 
coming from the Tramps Restaurant late at night and the Tribuna 
is unable to attribute any substantial weight to the evidence o 
Mr. Harper. The only item of significance was his testimony th 
during the period between December 19, 1983 and December 29, 19 
when the licence of the Licensee was temporarily suspended, Mr. 
Harper had no problems of any kind. 


Counsel for the Liquor Licence Board proceeded to cal 
11 different police officers, each of whom testified as to 
various incidents which occurred between March of 1982 and Apri 
of 1984. All of the police officers were members of the 
Metropolitan Toronto Police Department. The first officer was 
Sergeant David Kuntz who testified that while on patrol in the 
early morning of June 25, 1982, he saw a girl walk out of Tramf 
with a glass of beer in her hand. It turned out that the gird 
Nancy Sallus, was 16 years of age. The police officer testifie 
that he spoke to Mr. Di Giuseppe who claimed that he had two 
doormen on duty but, notwithstanding this, the girl, an underag 
drinker, was permitted to leave the premises with a glass of 
beer. The officer confirmed that no charges were laid against 
the licensee. 


The next officer to testify was Police Constable Dav: 
Saunders who stated that he was familiar with Tramps Restaurant 
and was involved in an incident in the early morning of March . 
1982 when he responded to a radio call. There was a large croi 
in front of the premises and a man was lying on the street. 
Another man was cut. The police officer was advised that both) 
men had been drinking in Tramps and had gotten into an 
altercation with the bouncer. A fight erupted and finally end 
up in the street outside of the restaurant. The bouncer, Stevi 
Thomas, was subsequently arrested and charged with bodily harm: 
He was convicted of the offence and sentenced to 60 days in ja’ 
A certificate of the conviction together with pictures of the © 
injuries suffered by the persons in the fight were entered as 
exhibits to these proceedings. 
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Police Constable Saunders also testified as to an 
icident in the early morning of December 15, 1983 when he 
meived a radio call to investigate an alleged Stabbing at 
‘ampS Restaurant. When he attended at the premises he spoke 
th Mr. Di Giuseppe who was very unco-operative and denied that 
ich an incident had occurred. He refused to identify any 
ployee who was involved in a Stabbing incident. The police 
ficer confirmed that the employee, John Avery, was subsequently 
arged with attempted murder. 


The next witness called on behalf of the Liquor Licence 
ard was Police Constable Barry Gerrard who testified with 
Spect to an incident on March 2, 1983 when he was on 
ainclothes duty in Tramps Restaurant. The officer approached a 
tron who appeared to be under the age of 19 years and who 
ated that his name was Arsenault. The police officer testified 
at Mr. Di Giuseppe identified the patron as being known to him 
d had previously produced satisfactory evidence that he was of 
inking age. Upon investigation, it was found that the patron 
S Donald Hines, born June 21, 1966, and was age 16 at the time. 
nes was subsequently charged with drinking under age, but no 
arge was laid against the Licensee. Police Constable Gerrard 
stified with respect to one further incident when a female 
erged from Tramps in a drunken condition and was subsequently 
arged with being drunk in a public place. 


On cross examination, Police Constable Gerrard advised 
at_ he had no knowledge of the outcome of the charge against 
nald Hines, but presumed that there had been a plea of guilty 
ice he was never required to testify. 


The next police officer who gave evidence was P.C. 
Jert Crabb who advised that he attended at Tramps Restaurant at 
)5 a.m. in the morning of September 15, 1983 with respect to a 
sturbance in front of Tramps Restaurant when seven or eight men 
re fighting. Most were in an intoxicated condition and one, 
1ald Cowie, was charged. Cowie confirmed that he had been 
inking in Tramps and that the fight occurred as he was leaving 
> premises. The police officer confirmed that he did not 
ually see Cowie coming from the restaurant and acknowledged 
it he could have come from some other premises. 


Robert Harper testified that on the early morning of 
tember 29, 1983, he was on duty in a marked yellow police 
liser in front of Tramps Restaurant and was at that location 
‘ause of numerous complaints. A group of between 12 and iD) 
ple left the restaurant and proceeded in a westerly direction 
the north side of Danforth Avenue. A large fight broke out 
i the two main combatants were subsequently arrested. The 
‘icer testified that both of the men were very drunk and they 
‘€ part of the group who the officer saw leave the restaurant. 
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The officer testified, on cross-examination, that he had made 
several visits to the restaurant on September 29, 1983 and that) 
in his opinion, the fights on the street and damage to the 
property in the area were directly related to the behaviour of 
the patrons leaving Tramps Restaurant. These incidents mostly 
occurred about closing time. The officer was cross examined wi 
respect to an illegal drinking establishment to the west of 
Tramps Restaurant referred to as a "booze can",-but he testifie 
that he had no direct contact with respect to those premises. 


Timothy J. Montgomery was called with respect to an 
incident which occurred on January 5, 1984 at approximately 1:0!) 
a.m. He was on his beat on Danforth Avenue when he observed a 
man leave Tramps and enter a pizza shop a few doors away. He 
stated that the man was very loud and rude to the proprietor of}; 
the pizza shop. The man was identified as one, William Penny, |: 
and the police officer charged him with intoxication in a publi’ 
place. He stated that he had been on duty in that area for a 
considerable period of time and walked the beat on a frequent | 
basis. He testified that he had never seen a doorman at the to 
of the stairs at the entrance to Tramps. 
The next police officer called on behalf of the Liquo| 
Licence Board was David S. Lowe who testified with respect to a 
incident which occurred on the evening of December 29, 1983, th 
first night after the lifting of the interim suspension by the 
Order of the Tribunal. He stated that he had been assigned 
duties for the period from July of 1983 to January of 1984 as a 
plain-clothes officer in the area and he had checked Tramps on 
various occasions. He confirmed that he had knowledge of the | 
illegal "booze can" in the area. He also stated that he was | 
aware of the conditions imposed by the Tribunal by its Order of} 
December 29, 1983. Police Constable Lowe testified that he wer! 
to the premises at 10:40 p.m. on the evening of December 29 anc 
that Mr. Di Giuseppe was at the downstairs entrance, but that 
nobody was at the upstairs door. There was some conflicting Wi 
evidence with respect to the service of draft beer in jugs, but) 
the Tribunal is not satisfied that the Licensee was in breach ty 
any of the regulations of the Liquor Licence Act with respect t 
the manner of service of beer. Constable Lowe testified that 
during his inspection of the premises he noticed a male patron ® 
the dance floor who appeared to be in a drunken condition and 
apparently dancing by himself. He drew the attention of the 
bouncer to this patron and the patron was subsequently asked te 
sit down and then evicted. Constable Lowe stated that he had | 
been investigating Tramps Restaurant for some time and, althouj’ 
some problems were caused by patrons of other establishments, 
including the "booze can", the majority of the problems result) 
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rom the manner in which Tramps was operated. He felt that Mr. 


i Giuseppe was too lax in his enforcement of the Liquor Licence 
et regulations. 


On cross examination, Constable Lowe confirmed that he 
ad not been in the area since December 29, 1983 since he had 
een transferred to another unit and had no knowledge of any 
urther problems happening since that time. He stated Une Cee att 
is opinion, the biggest problem was that Mr. Di Giuseppe would 
ry to enforce the regulations for a day or two but on a busy day 


ye incidents would again occur and the same problems would 
turn. 


| Counsel for the Board called as a witness David 
aunders who testified that on January 21, 1984, he was in the 
-cinity of Tramps Restaurant in a marked car when, at 
proximately 10:15 p.m., he saw three men leave Tramps and walk 
1 a westerly direction. One of the men had a bottle of beer in 
-S hand and a second man deposited a beer bottle on the 

.dewalk. All three men were charged with public intoxication 
id one of the men was charged with having alcohol in an illegal 
face. On cross examination, the police officer reiterated that 
b actually saw the accused walk out of the door of the 

‘staurant with the beer bottle in his hand. 

| Robert Copeland was the next officer who testified that 
| had attended at the restaurant on the evening of February 24, 
84 which was wet T-shirt night. The officer was on plain- 
othes duty and he witnessed a male patron at the next table 
ceive a bag of marijuana. The patron was charged with 
ssession of marijuana and subsequently pleaded guilty. The 
ificer, on cross examination, acknowledged that he was aware of 
‘© conditions imposed on the lifting of the temporary Suspension 
| the liquor licence and had been in the premises approximately 
| times since January. He had never witnessed any other 

oblems during that period. He also stated that he had never 
dan problem with Mr. Di Giuseppe, but that the main problem 

s with the clientele of Tramps Restaurant. 


| The next police officer to testify on behalf of the 
quor Licence Board was Robert MacDonald who stated that he was 
lly aware of the conditions contained in the consent Order 

ted December 29, 1983. He stated that on the morning of 

ety 25, 1984 at approximately 11:25 a.m. he attended at the 
emises to determine whether food would be available between 
700 a.m. and 2:00 p.m. in accordance with one of the terms and 


nditions of the Order. He said that the premises were not open 
that time. 

| 

| 








j 
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Constable MacDonald testified that on March 19, 1984 ai 
3:01 p.m. he received a radio call to attend at the pizza parlow 
just west of Tramps where two men who were alleged to be under 
the influence of alcohol had attacked the owner and his wife and. 
they were subsequently charged. One of the bouncers of Tramps 
called Mike, when questioned by Police Constable MacDonald, 
advised that two people with beer bottles had come from the 
Wembley Hotel which was in the immediate area. Constable 
MacDonald testified that both accused were placed in separate | 
police cars and each was separately asked where they had been 
drinking. He stated that each replied that they had been 
drinking in Tramps Restaurant. Constable MacDonald testified 
that he was aware of many incidents which had occurred with 
respect to Tramps Restaurant prior to December 29, 1983, and tha 
he was attached to the criminal investigation branch and was on | 
duty on the evening of December 15 when the alleged stabbing | 
incident occurred. Constable MacDonald testified that a taxi ha 
taken the victim to East General Hospital and that two police 
officers had seen the victim placed in the taxi. Constable 
MacDonald questioned a witness, Charles Rycroft, who testified | 
that he had witnessed the stabbing in the restaurant. When 
Constable MacDonald questioned Mr. Di Giuseppe, he claimed that 
nothing had happened in Tramps and that if there had been a 
problem, it had occurred outside. Constable MacDonald tesified | 
that the officers searched the lounge and found a blood stained © 
T-shirt and blood stains on the door. He stated that Mr. Di | 
Giuseppe was polite on the surface, but was very unco-operative | 
and that it was only when he was advised that he might be charge 
with obstructing justice that he later admitted that some 
incident had happened in the lounge, but he did not know what. 
The police officer testified that the knife used in the stabbinj 
was a steak knife which was taken from behind the bar. It | 
appears that the person charged with attempted murder, namely, { 
John Avery, was a former bouncer at Tramps but was not employed | 
at the time of the incident. 





Constable MacDonald testified that in April of 1983 
when he was on plain-clothes duty, he was not known by the 
management of Tramps and was in the premises on an evening when 
there was a very large crowd. He stated that there was a doorm. 
downstairs. He stated that many of the patrons were members of 
the Satan's Choice motorcycle club. He testified that the 
strippers who were performing at the time were not complying wi 
municipal by-laws. The officer testified that two nights later 
he went back on what was called "wet T-shirt" night. He 
explained that the patrons bid for the right to wet down the 
T-shirts worn by the dancing girls. The officer testified that’ 
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his was also contrary to the morality regulations and he 
onfirmed that Tramps had been issued a municipal adult 
ntertainment licence on a probationary basis. 

| On cross examination, Constable MacDonald testified 
aat, in his opinion, there had been no honest attempt on the 
art of the Licensee to comply with the conditions contained as 
art of the Order for the consent adjournment of December 29, 
783. He stated that there was no proper Security ands that no 
itrols were maintained and that food was not properly available 
1 the premises. 

| Counsel for the Board called as his next witness Steve 
tlubko, an investigator with the Liquor Licence Board for 
yproximately five years. Mr. Halubko confirmed that he was 

yare of the conditions imposed on December 29, 1963. He stated 
lat on January 12, 1984, he entered the premises at 

‘proximately 8:50 p.m. and that at that time only six tables 

ne set up for dinner. He confirmed that food was available at 
at time. The witness testified that he returned on January 14, 
'8L, at 12:05 a.m. and was told that he could not gain admission 
| the premises were full. He stated that there was a patron 
‘anding by the cloakroom who was intoxicated leaning against the 
ll. He stated that the doorman asked another patron who was 
liting in the lineup if there were any police cars outside, 

len he was advised that there were no police cars, the doorman 
ated that it was a good time to get the impaired patron out. 
eetly after that, the doorman let all of the people waiting in 





ne into the premises. 


Mr. Halubko testified that he returned to the premises 
} the late morning of January 16, 1984, but that they were 

cked at 11:20 a.m. He reattended at 1:35 p.m. and the premises 
Ire still locked. He testified that on the many occasions that 

| had been in the premises there was no real attempt to serve 

lod and that the liquor sales appeared to make up in excess of 

i per cent of the total sales in the premises. 


On cross examination, Mr. Halubko testified that he saw 
ne food served when he was in the premises consisting of thtfee 
ders of chicken. He stated that the only menu was a 

Ndwritten menu which was filed as an Exhibit to these 
ceedings. He stated that on the evening of January 14 Mr. Di 
seppe was doing some policing at the door, but that when the 
3t call was given at 12:45 a.m. people were still waiting and 
‘let them all into the lounge at that time. Mr. Halubko 


nfirmed that he was fully aware of the conditions imposed on 
| 
| 
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December 29, 1983 as terms of the adjournment and the lifting of 
the temporary suspension and he stated that at no time did he se 
any doorman or security staff on the exterior of the premises. 

He stated that he had no knowledge of non-compliance with respec 
to the other conditions except with respect to his evidence of 

the dirty washrooms. Mr. Halubko stated that he was of the | 
opinion that the Licensee should know how to operate the premise 
in accordance with the requirements of the Liquor Licence Act at 
that there was only a partial effort to comply. | 


The next witness called on behalf of the Board was 
Leslie Hebbard who was an investigator with the Liquor Licence 
Board. He stated that the he was instructed to visit Tramps 
Restaurant and, on February 22, 1984, he made three visits to @ 
premises. At shortly after noon on that date he found 25 patrons 
in the premises mainly dressed in blue jeans. The only food 
being consumed was three persons sharing a large order of ribs | 
and a fourth person sitting by himself eating a mini-pizza. He) 
stated that the premises were dark and that loud music was bein) 
played. He confirmed that there were menus on most tables. Mr) 
Hebbard testified that he ordered a beer and an order of chicke:, 
wings and it took 50 minutes for the chicken. wings to arrive. aay 
The waitress apologized for the delay and gave him a free beer. | 
: 
| 


| 





He left at 1:55 p.m. and, during that period of time, no other | 
food was sold. He stated that only five tables were set up for) 
dining with tablecloths. He inspected the washrooms and found © 
them to be generally acceptable except for a lack of water ina 
hand basin. | 
Mr. Hebbard returned to the restaurant at 6:05 p.m. 0 
February 22 and, at that time, there were 17 patrons in the 
premises, all of whom were drinking and none of whom were eatin 
He remained in the premises until 7:30 p.m. and at the time tha) 
he left there were 14 patrons. Mr. Hebbard returned to the 
premises at 8:50 p.m. and, at that time, there were 23 patron 
the premises, all of whom were drinking, and no food was served 
There was a doorman on duty at the lower level. At 9:00 p.m. 4 
of the tables were stripped of tablecloths and place settings. 
Mr. Hebbard testified that he left the premises at 9:30 p.m., é 
which time there were 28 patrons in the premises and he saw no | 
food of any kind served during the evening. On cross 
examination, Mr. Hebbard advised that he had never spoken to th 
Licensee. He confirmed that he had been requested to make thes 
inspections by his supervisor. In his opinion, the staff wast 
used to serving food because of the length of time to prepare t 
chicken wings order. He confirmed that he saw no other evident 
of a free beer having been given. 
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The next witness called on behalf of the Board was 
vegory Proctor of the Metropolitan Toronto Police Force. He 
istified that he attended at Tramps Restaurant on the evening of 
Mirch 23, 1984 at approximately 11:00 p.m. He was in plain 
‘othes and was parked on the north side of Danforth Avenue. He 
ystified that he and his partner, Peter Coulis of the Morality 
juad, proceeded down the stairs into the restaurant and were 
‘quired to check their coats. He was seated at the bar and 

Jere were mostly young people at the bar. He noticed a table 

| six or more people who were seated close by and who began 
oking marijuana and passing it around to all of the people at 
,¢ table. The officer testified that he was in the bar for 
proximately one and one-half hours and that a man in an 

jparent drunken condition was dancing by himself on the dance 
‘oor for the whole time. He also testified with respect. tosan 
icident where a man in an apparent drunken condition attempted 

) JOin another couple who were seated at another table and who 

1 did not apparently know. His attempts were repulsed, but none 
| the employees in the premises attempted to interfere with the 
fo drunken men. The officer testified that the man who was 
Incing by himself made three trips to the bar and was served on 
ch occasion. He stated that he and his Partner, lettsthne bar at 
iproximately 12:30 a.m. and that a number of young people who in 


IS Opinion were under the age of 19 years were standing around 
ebDar at that time. 





On cross examination, Proctor confirmed that he made no 
beret to determine the age of the young people who he thought 
eared to be under the age of 19 years and that no charges were 
me. He stated that he and his fellow officer did not wish to 
@ntify themselves, but that in his Opinion if he had wished to 
entify himself, he could have laid several charges including a 
arge with respect to the marijuana, re the drunkenness and re 

pe Serving of drunks. The officer testified that the only food 
ht was served in the premises during the one and one-half hours 
fn he was there was a birthday cake which had been boxed and 

d apparently been brought into the premises by a patron. 

ulis confirmed the evidence of Proctor and the only new 

stimony of Coulis was with respect to two young girls who were 
vting at an adjoining table in Tramps. He stated that a waiter 
broached and asked for proof of age. He stated that birth 
Ctificates were tendered by the girls and were accepted as 
*Picient evidence. In his opinion, Police Constable Coulis 

ited that the girls were under the age of 19 years. He 

Peetmed that he did not attempt to challenge the age of the 
tls. 











| 
| 
\ 
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Counsel for the Licensee called as his first witness 
Police Constable Dennis Skrepnek of the Metropolitan Toronto 
Police Force. He confirmed that he had visited Tramps Restaurar 
on January 26, 1984 as an under-cover agent for the purpose of 
checking on the service of food and menus. He stated that he we 
handed a menu at that time and ordered an order of lasagna and ji 
beer which was served to him. He confirmed that the disc jocke) 
in the premises was plugging pizzas and chicken wings at the 
time and that doormen were on duty. On cross examination, 
Constable Skrepnek stated the lasagna was the type purchased in 
can. He stated that there were about 30 other people in the 
premises at the time and that no other patrons were eating. 


The next witness called on behalf of the Licensee was 
Roger Oliver who was a liquor licence inspector for approximate 
11 years and his district included the Danforth area where Tram 
Restaurant was located. He had been responsible for inspections 
at Tramps since September of 1983. He stated that his duties a 
responsibilities as an inspector were to carry out the provisio 
of the Liquor Licence Act and that the patrons were treated 
fairly. In addition, he was responsible for compliance with th 
fire safety regulations. He stated that since September of 198 
he had made seven spot inspections and one annual inspection. 
His inspection of the premises confirmed that the dining lounge 
was in an acceptable condition, all signs were proper, the 
kitchen and food handling areas were open at the time of the 
inspection and that people were working in the kitchen. His | 
annual report indicated that the general operations of the dini; 
lounge were acceptable. He had no knowledge of the food/liquor: 
ratios and had made no investigations with respect to that. He: 
confirmed an infraction with respect to a blocking of a fire e» 
at the rear of the premises which was impeded. Mr. Oliver stat’ 
that he could not recall having been advised of the conditions 
imposed on December 29, 1984 relative to the lifting of the 
temporary suspension. 

The next witness called on behalf of the Licensee was 
Cecil Thordarson who was employed by Tramps commencing in Janus} 
of 1984. He had had previous experience as a manager of five | 
restaurants with exotic dancers and his last employment had bei 
in Brampton. He was hired as a doorman and was not involved Li 
the hiring of other security people. He stated that his 
responsibilities were to be stationed at the front door at the | 
base of the stairs and to check the bar, the dance floor and t' 
washrooms. He testified that from 11:00 a.m. to 4:00 p.m. the! 
staff consisted of one doorman plus the manager, but in the ; 
evening there would be three or four doormen on duty, one bein: 
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, the top of the stairs inside the door at night. He stated 
at after the last call the security staff were given walkie- 
ilkies and that the function of the outside doorman at closing 
Ss to be sure that there was no congregation in the stairway or 
itside the door at the top of the stairs. He stated that there 
S no real problem with people having too much to drink Dut it 
ere was a fuss, he would call the police. On cross 

amination, Mr. Thordarson confirmed that he had been hired 
cause of prior trouble. He was referred to the March £5 
cident with respect to the solo dancer. He stated that his 
tron came in every weekend and danced by himselie but. thats ne 
S not intoxicated. He confirmed that there was a fair lunch 
siness and that lunch was served mainly between 11:00 a.m. and 
OO p.m. He stated that his responsibility as a doorman was to 
eck the washrooms every 20 minutes and the washrooms would be 
eaned every day before the opening of the premises at 11:00 

m. He confirmed that he had caught about six different people 


th drugs and this resulted in automatic ejection from the 
emises. 





| The next witness called on behalf of the Licensee was 
fn Spadaro who was employed as a disc jockey for seven months 

d his hours of employment were from 11:00 a.m. to 6:00 p.m. He 
rked in the DJ booth and received instructions from management 
cluding a two-page sheet announcement which contained reference 
_the food being served. He stated that this was read every 
lfhour through the public-address system. He stated that he 
metimes helped in the kitchen Preparing rood pefore 1700 “am, 
med that there had been some improvement in food service 
cing the seven months that he had been employed at Tramps and 
at the finger food sales had increased substantially. He 
ated that there was no finger food prior to December of 1983. 


Counsel for the Licensee proceeded to call four 
itional witnesses, three of whom were waitresses and one who 
5 the head of security. All of the witnesses gave evidence to 
mfirm the service of food, the setting up of tables, and 
gtified as to the strict requirements with respect “to proor of 
e and the restrictions imposed by management relating to 
rvice of patrons who apparently had too much to drink. They 
| testified as to the improvement of the food service since the 
troduction of finger foods and "munchies". Alexander Moran, 
bh witness who was the head of Security, confirmed that there 
re always many police cars around the premises and that there 
5 an outside doorman on many occasions at the time of Closing. 
meted that the outside doorman would only go downstairs 
| 





ser the crowd had dispersed. 


| 
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Rocco Di Giuseppe, the Licensee of Tramps Restaurant, 
testified that he acquired the restaurant in June of 1975 when it 
was an old pool hall and renovated the building and obtained his 
liquor licence in 1976. He testified that the dining lounge had 
contained a dance floor since the beginning and that it was a 
restaurant and tavern with a disc jockey. He testified that all 
Liquor Licence Board inspectors were very helpful to him and he 
always attempted to co-operate with them. He stated that his 
relationship with the Metropolitan Toronto Police Department | 
started off very well, but that there appeared to be a change in 
attitude. He stated that his problem with the police arose afte 
an unpleasant relationship with two plain-clothes officers who 
took a negative approach to his operations and began to harass 
him. He stated that he was convinced that this led to the Liquo 
Licence Board's surveillance. The monitoring of his premises in 
1982 indicated a 37/63 ratio at a time when the regulations 
required the food/Liquor ratio to be 50/50. Mr.-Di Giuseppe 
testified that he had complied with all of the requirements of 
the Order of the Liquor Licence Appeal Tribunal dated January 12 
1982, and that there had been proper reporting procedures 
followed since that time. 


| 
| 
| 
| 
| 


Mr. Di Giuseppe testified that in his opinion the Orde 
for immediate suspension issued by the Liquor Licence Board on | 
December 19, 1983 resulted from the alleged stabbing incident or 
December 15. He testified that the people involved left the 
premises on their own and that no employees were involved. He 
stated that the blood stained T-shirt had resulted from a 
bleeding nose and had nothing to do with the. alleged stabbing. 
He contradicted the testimony of the police officers. Mr. Di 
Giuseppe said that he had had no convictions with respect to 
serving underage patrons and that there had been no charges laic 
with repect to permitting drunkenness. He stated that in his | 
opinion security was always under control and that the December 
15, 1983 stabbing incident was only an isolated incident and thi 
first major incident in eight years. He then dealt with the 
various conditions imposed on December 29, 1983 by this Tribuna 
and testified that he had complied with all of these conditions 
He hired four extra doormen for the purpose of additional 
security and gave specific instructions to his security people. 
He stated that usually there was a man at the top of the stairs) 
inside the doorway and one at the bottom. In addition, there 
would be one security man patrolling the aisles of the lounge a. 
one at the back of the room. He stated that the dispersal of mi 
crowds after closing time was a problem because of the pizza 
parlour in the area which was open until 3:00 a.m. He stated 
that it was not his responsibility to disperse the crowds on th 
street. 


) 
‘ 
' 
: 
{ 
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Mr. Di Giuseppe testified that Condition No. 2 relating 
) the prohibition of persons who were involved in the incident 
December 15 was complied with and, in addition, they had 
ased to offer promotional items. He stated that the isolated 
cident with respect to the giving of a free beer to the 
dercover police officer was merely a good gesture on the part 
the waitress and that he had never authorized free beer to 
ybody. He testified that he had made everyeelfort.to-clean up 
e€ washrooms, but that they do tend to become dirty towards the 
d of the evening. With respect to Condition No. 5, Mr. Di 
useppe testified that he misunderstood the condi vicn-aterire: 
th respect to the requirement for an 11:00 a.m. Opening. He 
ated that he began to open at 11:00 a.n. one week after he had 
ceived the adult entertainment licence from Metropolitan 
ronto which was sometime in January of 1984. He produced as 
nibits invoices with respect to the purchase of food and linen 
oplies including the supply of tablecloths. He testified that 
had fully complied with the requirements of Condition No. 5 
i that he was meeting his food/liquor ratio in a proper manner. 
“stated that all of his security people were required to insist 
age of majority cards as the only evidence of age which was 
ceptable for the service of liquor on the premises. 








Mr. Di Giuseppe testified that he was Surprised with 
2 evidence of the William Penny incident and that Mr. Penny was 
‘egular customer who had never caused any trouble and that he 
{ never seen him in an intoxicated condition. He stated that 


‘made every possible effort to comply with the requirements of 
' Liquor Licence Act. 


| On cross examination, Mr. Di Giuseppe was questioned 
ih respect to the prior ratio problems that he had had which 
to the Decision and Order of January 12, 1982. He confirmed 
i© one condition, namely the issuance of separate guest checks; 
| not been complied with, but that the waitresses did give a 
je@ipt. When questioned, he was not Specific with respect to 


| type of receipt but confirmed that there was a problem with 
| giving of guest checks. 
| 


On cross examination, Mr. Di Giuseppe confirmed that 
non Love was an employee of Tramps and acknowledged the 
tificate of conviction with respect to the serving of a minor. 
falso confirmed that Linda Yielding, who was an employee, 
aded guilty to the serving of a minor but that she was 
Missed thereafter. He confirmed that Steven Thomas was an 
lloyee of the premises who was convicted of an assault charge 
Bide of Tramps. All of the certificates of conviction were 
ed as exhibits. With respect to the incident of December 15, 
confirmed that there had been an altercation and that a table 
‘been turned over. He stated that two doormen were involved, 
jhe felt that they had the situation under control and he 


ved where he was. He did not investigate but he did call the 
-ce after everybody had left. 
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Mr. Di Giuseppe testified that the customer who dances 
by himself did not annoy anybody and never did drink a lot and 
that he had never been arrested. He only had him ejected from 
the restaurant on the request of the police. Mr. Di Giuseppe w 
shown a newspaper advertisement which appeared in the Toronto S 
advertising Tramps Restaurant, but it stressed the adult 
entertainment and not food sales. The only reference to food i 
the advertisement was the one cent lunch coupon which was 
included as part of the advertisement and Mr. Di Giuseppe was 
questioned on what the effect of such an offer would be on his 


food/liquor ratio. 


The last witness called on behalf of the Licensee was 
Raymond Michael Tanacan who had been employed by Tramps for a 
period of two years and became the general manager in the latte 
part of 1983. He stated that he was the manager at the time of 
the temporary suspension. He stated that his previous experien 
as a private investigator had enabled him to establish proper 
security methods for the premises. He stated that he started 
duties at 8:00 a.m. daily and prepared the equipment for the 
cleaning staff. He would also prepare the broths in the kitche 
which would be used for some of the finger foods and was | 
generally responsible to prepare the premises for the 11:00 a.r 
opening. His responsibilities from 11:00 a.m. to 6:00 p.m. wel 
to oversee the total operations. He stated that Mr. Di Giusep) 
was often away during the daytime. He confirmed that at 6:00 | 
p.m. the adult entertainment ceased and anything associated wit 
4t would be removed and the premises would be set up for dinin, 
He stated that he had made attempts to reduce the problems aft: 
closing by attempting to arrange for cab companies to have car. 
in the area, but that the cabbies were not always co-operative 
He stated that after closing, depending on weather conditions, 
his staff would attempt to maintain control but that people wo 
linger at the pizza parlour and wait for the illegal "booze Ca) 
to open. He stated that he would be challenged by patrons whe 
he asked them to move because he had no authority to control t' 
on Danforth Avenue. He stated that in his opinion the premise. 
were not disorderly and were operated in a proper manner. 
} 
Mr. Tanacan testified that there had been a surprisé. 
check by the Department of Health of the City of Toronto and t! 
they had found the kitchen area to be unhealthy due to a poor § 
exhaust system. A larger ventilation system was required and | 
this was installed immediately. He confirmed that it was a | 
mistake on his part that the undercover police officer receive, 
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se beer. He stated that there was a delay of service in the 
schen because of a problem with a fuse and he Fave. Une: order.to 
re free beer to patrons who were delayed in their food service. 
testified that he had been in the Wembley Tavern and that they 
1 problems with fights and unruly patrons and that he felt that 
2 police took a different attitude with respect to Tramps and 
“e far tougher on them than they were on other premises in the 
2a. He stated that in his opinion the Metropolitan Toronto 
ice were placing Tramps under a microscope and that Mr. Di 
iseppe was knocking his head against a cement wall. 


On cross examination, Mr. Tanacan confirmed that he was 
sent on December 15 wl9S3 at the time of the stabbing incident 
| was in the back of the premises. He stated that two police 
fbcers were just arriving at the time of the altercation and 
it the victim was ushered out. He disagreed with the evidence 
ren by the police officers as to what had happened to the 
tim after the stabbing. He confirmed that there had been 
‘ertisements with respect to a one cent luncheon but that there 
e few results from such an advertisement. He had no 
‘ollection of a beer and chicken wing special which was also 
ertised. The witness stated that in his opinion there were 
' problems with respect to excess drinking and he felt that it 
ignot the responsibility of the proprietor of the premises to 
‘e to limit a patron to two glasses of beer per meal. He 
ted that there was no average aS to what would be a proper 
unt to serve and that he was aware of some patrons who could 
mk as much as 16 beers and eat four large orders of chicken 
hout being intoxicated in his opinion. He confirmed that the 
Sent kitchen staff consisted of one part time cook who started 
10:00 a.m. and left on his instructions. 


i 





| Counsel for the Liquor Licence Board argued that the 

ird had exercised its authority to issue an Order for interim 
ension of the dining lounge licence on December 19, 1983 

use of the information made available to the Board from its 

| investigations and from the Metropolitan Toronto Police 

jartment. It was argued that this was a very serious step and 

, only taken when circumstances warranted immediate action. It 

ears that the stabbing incident of December 15 which was 

erred to by many witnesses and resulted in a charge of 

fempted murder caused the prompt action on the part of the 

rd. It was argued that the Board had lost confidence in the 

lity of the Licensee to properly manage the licensed premises. 

nsel referred to the past undertakings given by the Licensee 

a respect to the sale of food in 1982 and the Decision of this 

Sunal which imposed these conditions. It was argued 
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that the Licensee had been in business since 1976 and should k 
how to properly run a dining lounge. Counsel for the Board th 
referred to the many incidents which occurred after the liftig 
of the temporary suspension on December 29, 1983, and he argue 
that this rash of new incidents could only be explained by eit 
a complete disregard by the Licensee of the rules and regulati 
of the Board or, in the alternative, a continuing inability on 
the part of the Licensee to control the patrons of his 
establishment. He referred to the fact that since the License 
had obtained an adult entertainment licence he was no longer 
interested in selling food and had a complete disregard for th 
food/liquor ratio as required by the Board. He stated that it 
was hard to believe that when the premises featured exotic 
dancers from 11:00 a.m. to 6:00 p.m.) they could transform the 
dining lounge into a family dining restaurant at 6:00 p.m. 7 
referred to the evidence of many witnesses confirming the lack 
sale of food in the premises and the stressing of the sale of 
beer and liquor. He stated that the Licensee had clearly 
demonstrated, even after the temporary suspension, that he hag 
lack of ability to operate a dining lounge in accordance with 
Liquor Licence Act and its regulations. | 


Counsel for the Appellant argued that the Tribunal r 
focus on the actual evidence before December 19, 1983, but thé 
the evidence subsequent to December 29 should focus on the 
question of compliance with the terms and conditions laid down 
that date relating to the lifting of the temporary suspension 
He made reference to the Notice of Proposal issued on Decembe? 
19, 1983 by the Liquor Licence Board which made reference to & 
incidents in or near the licensed premises and he stated that: 
there was no evidence with respect to 80 incidents. He refen 
specifically to the stabbing incident of December 15, 1983 an 
submitted that this had been a complete overreaction on the Pp) 
of the Board resulting in the temporary suspension. He argue) 
that there were not sufficient grounds for a temporary cuspell 
at that time. 





Counsel then dealt with the question of compliance 
the terms and conditions laid down on the lifting of the 
temporary suspension and argued that the evidence indicated t) 
the said terms and conditions had been substantially complied 
with. He stated that there was no evidence whatsoever showin 
that the Licensee was failing to meet its proper food and 1iq) 
ratio and that the type of food sold should be of no concern. 
argued that most of the incidents occurred outside of the 
premises and after the premises had formally closed. He argu 
that there were only six incidents referred to in evidence ul’ 


33 


id including December 19, 1983 and that the stabbing incident of 

ccember 15 resulted in an increase in theyprovision of Sec Umit. 

' argued that most of the evidence was either hearsay or 

‘idence of-incidents which occurred outside of the licensed 

‘emises and beyond the control of the Licensee. He argued that 

sed on the evidence of incidents up to December 19, 1983, there 
either suspend or revoke the 


re no grounds for the Board to 
cence and that since that time Mr. Di Giuseppe had successiuily 


ssed his probationary period. 


The Notice of Proposal issued by the Liquor Licence 
ard on December 19, 1983 to revoke the licence of the Licensee 
a very serious matter and is the most severe penalty that can 
imposed by the Board. However, the Tribunal finds that this 
malty is fully justified in these circumstances. The Licensee 
S operated the dining lounge for over seven years and there is 
/excuse for failure to fully understand the responsibilities of 
uicensee and what is required to comply with the Liquor Licence 
> and its regulations. The Stabbing incident of December iets 
33, a most serious matter, illustrated to the Tribunal the lack 
co-operation on the part of the Licensee which could be 

It is apparent from the 


astrued as an obstruction of justice. 
having obtained a temporary adult 


-dence that the Licensee, 
ertainment licence from Metropolitan Toronto, has completely 
inged the premises from that of a dining lounge to that of 
oviding adult entertainment. Either the Licensee is unable to 
ns and control the amount of 


itrol the actions of his patro 
| € patrons on his premises or he 


sOhol consumed by some of thes 
‘S not want to do so. The evidence before the Tribunal covers 
veriod PrometS2ct0.Aprid.ofe198), sndsoneawould have thought 

't the Licensee would, after the interim suspension, operate 

| restaurant in a manner beyond reproach. The fact that there 
: eight separate incidents which occurred subsequent to the 
iting of the temporary suspension on December 29 el OS 3HiLsS 
‘ficient to indicate a failure on a permanent basis on the part 
‘the Licensee to operate the premises according to law. 








ooo 


theatribunal. therefore, confirms the Notice of 
posal issued by the Liquor Licence Board of Ontario dated 
ember 19, 1983 to revoke the dining lounge licence of the 


lensee and authorizes the Board to set the effective date of 
revocation. 





* Note: The above decision was appealed to the 
Supreme Court of Ontario (Divisional Court). 


The appeal had not been concluded at the time 
| ef this publication: 
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448163 ONTARIO LIMITED 
(LICENSEE OF GRAY'S LAKEHOUSE RESTAURANT ) 


APPEAL FROM THE DECISION OF THE LIQUOR LICENCE BOAR 


TO SUSPEND THE DINING LOUNGE LICENCE FOR A PERIOD 0 
THREE DAYS AND UPON COMPLETION OF THE SAID PERIOD 0! 
SUSPENSION TO ATTACH A "TERM AND CONDITION" TO THE | 
SAID LIQUOR LICENCE | 


TRIBUNAL: LACHLAN CATTANACH, Q.C., VICE-CHAIRMAN AS CHAIRMAN | 
BARBARA SHAND, MEMBER 
NEIL VOSBURGH, MEMBER 


COUNSEL: JOHN T. CLEMENT, Q.C, representing the Appellant 
S.A. GRANNUM, representing the Respondent | 


DATE OF | 
HEARING: 5th June, 1984 


REASONS FOR DECISION AND ORDER 


This is an Appeal from the Decision of the Liquor 
Licence Board of Ontario dated the 10th day of January, 1984, | 
whereby the Board ordered the suspension of the dining lounge! 
licence of the Licensee, 448163 Ontario Limited, in respect 0! 
Gray's Lakehouse Restaurant, 15 Hurontario Street, in the Cit 
of Mississauga, in the Province of Ontario, for a period of 
three days and, upon completion of the period of suspension, 
the further Order of the Board attaching a "Term and Conditio 
whereby the sale and service of alcoholic beverages in the 
licensed premises shall cease at 12:00 midnight, Monday to | 
Saturday inclusive. | 












There is no dispute as to the facts and this Appeal } 
with respect to penalty only. Asa result of an investigatio) 
by the Board, particulars of which investigation are set out | 
two reports dated October 25, 1983 and November 8, 1983, and | 
which material was filed as part of the record in these 
proceedings, it was established that the actual sales of liqu 
and food in accordance with the daily journal of the Licenseé! 
differed substantially from the sales figures submitted to tk 
Board as required by the Liquor Licence Act and its Regulati¢ 
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-gures disclosed that the total food sales for the licensed 
yemises for the period from October of 1983 to April of 1984 
idicated that the Licensee was not complying with the 
quirements of Section 9(6) of Regulation 581 of the Act which 
ices minimum food sales in any month to be not less than 4O 
ft cent of the total receipts from the sale of liquor and food 
i that month. Evidence filed with the Tribunal on behalf of 
te Appellant indicated that the total food sales for the month 
c May, 1984 represented 40.4 per cent of the total sales of 
fod and liquor and this would be the first month in which the 


Lcensee had complied with the Regulation for some period of 
cme. 


Mr. Clement, on behalf of the Appellant, acknowledged 
cat Mr. Vincent who was the manager of the licensed premises 
lrected the bookkeeper to submit incorrect figures, but that 
sis had been done because they wanted to stay in business. 
od sales were down as a result of an adverse article which 
ipeared in the Toronto Star which adversely affected the 
Jaing room operations for some months. Mr. Clement referred 
(the Decisions of the Board in various unnamed Appeals where 
bre had been no suspensions issued and he submitted that the 
itd had been too severe on the Licensee. He argued that not 
ugh attention had been paid to the fledgling status of the 
tation which had only been commenced in September of 1982. 
i Clement also pointed out that the Licensee had retained a 


lor accounting firm in the summer of 1983 to maintain proper 
Gounts at all times. 





| Mr. Clement argued that the penalty with respect to 

t imposition of the "Term and Condition" did not reflect the 
Citive results achieved by the Licensee in recent months in 
Teasing the food sales and finally achieving a proper ratio 
rMay of 1984. He referred to Section 15(2) of that Act which 
tnts a reasonable opportunity to the Licensee to comply. He 
mitted that the Licensee had made an honest and true attempt 
Comply and that to continue the "Term and Condition" 

uiring a closing at 12:00 midnight from Monday to Saturday 
lusive would impose a very serious financial penalty, both 
nthe Licensee and the 22 employees of the Licensee. In 
oOclusion, Mr. Clement submitted that the filing of the false 
lures was a mistake in judgement, which error had been 
Nediately admitted, but that a reprimand would be sufficient 
lieu of a suspension. He also- submitted that in view of the 
at that the Licensee achieved its proper ratio for the month 
[May 1984, the Decision of the Board imposing the "Term and 
dition" should be revoked. 


| 
| 
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Mr. Grannum argued on behalf of the Board that in vie 
of the fact that the filing of the false set of figures was 
deliberately done on behalf of the Licensee, the three-days' 
suspension of the licence as imposed by the Board was | 
completely justified. He argued that there must be a deterrer 
to other Licensees not to falsify the reports being submitted. 
to the Board. 







Mr. Grannum argued with respect to the "Term and 
Condition" imposed that a 10:00 p.m. closing is the usual "Te: 
and Condition" imposed by the Board in such circumstances, bu! 
that they were more lenient in this case because they took in) 
consideration the reputation of Mr. Gray. In addition, the 
fact that the Licensee does have proper dining facilities and 
is operated as a legitimate dining lounge are matters in favo 
of the Licensee, but that they have already been taken into | 
account. He pointed out that at the time of the hearing befo 
the Liquor Licence Board the ratio had not been met and that 
has only been met for the first time for the month of May, 
1984. Mr. Grannum argued that the "Term and Condition" shoul 
be continued for at least two months to determine that the | 
proper ratios would be maintained. 


The Tribunal is of the opinion that the Decision of 
the Board with respect to the suspension should not be 
interfered with. The Licensee was involved in the deliberate 
filing of false figures and this is an extremely serious matt: 
which cannot be condoned. The Tribunal is aware of the 
pressure on all Licensees to meet the requirements of the Act 
with respect to the food/liquor ratio, but this does not 
justify the deliberate breach of the Act which has been 
committed by the Licensee. | 

The Tribunal recognizes the fact that the Licensee qf 
met the requirements of the Act with respect to the food/liqu! 
ratio for the month of May, 1984. However, it is also aware) 
that this is the first month since October of 1983 that the | 
proper ratio has been met. The Tribunal is, therefore, of tl 
opinion that the "Term and Condition" should not be imposed 
provided that the Licensee continues to meet a proper 
food/liquor ratio for two consecutive months after the date « 


release of this Decision. i 


Mr. Clement, in his argument, has pointed out the 
serious financial consequences resulting from the penalty 
imposed by the Board, but the Tribunal takes the position th 
all Licensees must be aware of any breach of any Regulation © 


— —-. 


| 2) 
et may lead to a suspension or the imposition of a "Term and 
yndition". The Tribunal is, therefore, not prepared to take 
nese factors into account in reaching its decision. 

| Accordingly, the Tribunal hereby confirms the Decision 
¢ the Liquor Licence Board to Suspend the liquor licence of 

he Licensee for a period of three days and directs the Board 

) set the date of commencement of the said Suspension. The 
tibunal further directs that the Decision of the Board 
etaching a ''Term and Condition" after completion of the 
oresaid period of suspension be altered in that if the 

icensee complies with the requirements of Section 9(6) of 
gulation 581/80 of the Liquor Licence Act for the two 

jlendar months following the date of release of this Decision, 
is "Term and Condition" be removed, but in the event that 
iting the said two month period the requirements of Section 
46) of the said Regulation are not met, the "Term and 
Indition" as set by the Board shall be imposed, and the 
libunal directs the Board to set the date of commencement of 


= 


e said ''Term and Condition". 
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481831 ONTARIO LIMITED 
(LICENSEE OF CROSS ROADS TAVERN ) 


APPEAL FROM THE DECISION OF THE 
LIQUOR LICENCE BOARD OF ONTARIO 


REFUSING TO ISSUE A PATIO LICENCE 


TRIBUNAL: LACHLAN CATTANACH, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
BARBARA SHAND, MEMBER | 
KENNETH VAN HAMME, MEMBER | 
COUNSEL: JOHN J. CARDILL, representing the Appellant | 
S.A. GRANNUM, representing the Liquor Licence Boate 


PAUL WEBBER, representing the Township of Rideau 
and the Township of Osgoode 


DATE OF 
HEARING: 10th January, 1984 Ottawa 


REASONS FOR DECISION AND ORDER 


| 
This is an appeal by the Licensee from the Order of | 
the Liquor Licence Board of Ontario dated the 26th day of | 
September, 1983, whereby an application for a patio licence Ww) 
refused. 


The Licensee is the holder of a dining lounge and 
patio dining lounge licence No. 091573. The premises license 
as a dining lounge consist of five areas with a total capacit 
for 470 persons and the premises licensed as a patio dining 
lounge which adjoins the dining lounge premises on the main 
floor to the rear of the establishment has a capacity for 30 | 
persons. It appears that prior to April of 1983, the License; 
made renovations to the premises and enclosed the patio area’ 
that it became part of the dining lounge. 


On or about the 21st day of May, 1982, the Licensee 4 
applied to the Liquor Licence Board for an additional patio | 
dining lounge licence to be located at the front of the 
establishment, which additional premises would have a capacity 
for 125 persons. On the 4th day of July, 1983, the Liquor | 
Licence Board issued a Notice of Proposal to refuse to issue | 
the said patio licence because the issuance of the said licen 
is not in the public interest, having regard to the needs an¢ 
wishes of the public in the municipality in which the premisé¢ 
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» located and because the Licensee provided entertainment 

it disturbed persons on neighboring premises while the 

sence holder had been granted permission to sell and serve 
juor outdoors. A hearing was requested by the Licensee and, 


a result of that hearing, the Board issued its decision 
‘using the patio licence. 


| The premises of the Licensee are situate at the 
ersection of Regional Road No. 8 and Regional Road No. 19 
are actually located in the Township of Osgoode, although 
property is virtually at the junction of four 
icipalities being the Township of Osgoode, the Township of 
eau, the City of Nepean and the City of Gloucester. 


Counsel for the Board called as a witness Brian 

ikle, a Constable with the Manotick Detachment of the Ontario 
vincial Police. Constable Markle gave evidence as to 

ious problems which occurred on the weekend of June 4, 1983 
in an outdoor function was held by the Licensee for which a 
lecial occasions" permit had been obtained. He advised that 
Ire was a great deal of traffic and movement of people in 
etal. He had been called because of a complaint with 

pect to noise at the outdoor function. It appears that a 
tes of bands were performing from a raised area in the 

king lot of the licensed premises. Constable Markle was 

2 present at the function which continued for a second day 
the 5th day of June, 1983, and he testified that according 
the detachment records there were at least six complaints 
bly dealing with the problems of loud music. He indicated 
« there was probably a crowd of 1,000 people on June 5 and 


« there were certainly parking problems together with the 
arity problem for the people handling the admission to the 
it. There had been outdoor concerts on previous occasions. 
btable Markle testified that this type of entertainment 

i a crowd from a large area including motorcycle clubs. 
itable Markle had been stationed in the area since 1969 and 
s the area well. He stated that it was generally a 
iequality residential area. 





On cross-examination by counsel for the Appellant, 
[table Markle confirmed that there was another function on 

' 4 which was apparently held by the residents of Manotick 
(was called "Dickenson Day", and was held in the Village of 
Htick in the area west of the Rideau River. This consisted 
idewalk sales and other activities and tents were set up 
tthe sale of liquor after 6:00 p.m. This function also had 
trtainment including music with loudspeaker systems, but 

fe was no elevated stage. Constable Markle also confirmed 





| 
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that there had been many previous street dances since 1956, bi 
that the previous crowds were smaller and more local in 
nature. Constable Markle testified that he was aware of the 
patio licence adjacent to dining lounge number one and that 
there had never been any complaints with respect to the small 
patio on the south side of the building. 


Mr. Webber, on behalf of the Township of Osgoode and 
the Township of Rideau, called evidence in opposition to the 
issuance of the patio licence. He produced a letter from the 
Clerk of the Corporation of the Township of Osgoode dated the 
23rd day of December, 1983, which included a resolution of th 
Council of the Township of Osgoode objecting to the issuance 
the patio licence and instructing the Township's solicitor to 
appear at this hearing. He also produced a certified copy of 
resolution of the Municipal Council of the Township of Rideau 
passed on the 19th day of December, 1983, also objecting tot 
issuance of a lounge or patio licence for the premises of the 
Licensee. Mr. Webber then proceeded to call various witnesse 
who were residents in the immediate area. The first was Mr. 
Dick Flint who resides in Osgoode Township approximately 150) 
feet south of the Cross Roads Tavern. He had many complaints 
with respect to the activities of the street dance and festiv 
held on June 4 and June 5 which related to the problems of lo 
music, debris on his lawn and disorderly conduct on the part 
many people attending the function. Mr. Flint objected 
strongly to the issuance of the patio licence although much ¢c 
his evidence related to the events which occurred on the date 
of the “special occasions" permit. 


On cross-examination, Mr. Flint confirmed that he hé 
no objection to the operation of the patio at the rear but he 
worried about what might happen with a patio at the front of} 
the premises which would have a capacity for 125 persons. He, 
felt that the effect of the commercial expansion of the 
licensed premises was a concern with respect to the property | 
value of his own property. 


Mr. Webber called as a witness a resident of Osgoode 
Township, Michael Tyler who resided on Regional Road No. 19) 
approximately 100 feet south from the Cross Roads Tavern. Hi. 
also objected strongly to the music and to the traffic probli: 
which were created He stated that he was in opposition to tl 
issuance of a patio licence. He was not against commercial 
activity, but when an outdoor activity infringed on his righ 
he was concerned. He was, therefore, opposed to the issuanci 
of any type of an outdoor licence. On cross-examination, Mr\ 
Tyler acknowledged that if there was no outside entertainmen) 
his fears would be largely a.leviated, but he still expresseé! 
his objection to the issuance of a patio licence. 
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Mr. Webber called as a witness George Peccinni who was 
a resident of Osgoode Township and lived about two miles south 
»9f the Cross Roads Tavern. His family has a fresh fruit and 
regetable business at the crossroads and he expressed his 
-oncern about the problems which arose on the days of June 4 
ind June 5. They had a very serious problem with cars going to 
che festival parking in the parking lot of the fruit and 
regetable business and, as a result, he had to close at 3:00 
'».m. on the afternoon of June 4 and spent the rest of the 
ifternoon guarding his premises. There were many trespassers 
ind he was unable to leave his premises until after 2:00 a.m. 
in Sunday morning, he stated that there was an awful mess to be 
leaned up in and around his area. Mr. Peccinni stated that he 
as opposed to the issuance of an outdoor patio licence. He 
elt that the owners of the licensed premises were not able to 
ontrol their patrons and never had enough security. 
| On cross-examination, Mr. Peccinni confirmed that his 
ain complaint centred around the activities on June 4 and June 
which were the dates of the "special occasions" events. He 
onfirmed that he had no complaint with respect to the 
peration of the previous patio. 





The next witness was Jean MacDougall who lives in the 
ity of Gloucester north of Regional Road No. 8 and west of 
egional Road No. 19, and her property backs on the Rideau 
iver. She is about five minutes' walking distance from the 
toss Roads Taverns. Her main complaint was the noise from the 
remises. She had no problem with trespassers on her property, 
ut -the access road to her property showed evidence of campers 
aving been there overnight. On cross-examination, she 
adicated her main concern was not completely the noise but 
nat the activities in the area were getting worse each year. 
ach Saturday night there seemed to be far more people in the 
tea. She stated that even if there was no entertainment or 
lisic on the proposed new patio, she felt that it would 
nterfere with the enjoyment of her property by reason of the 
dditional traffic. The type of customer at the Cross Roads 
avern also bothered her and she stated that when the customers 
=< the Cross Roads Tavern were rural people from the area, 
nings were far better. She acknowledged that she had never 
‘countered any problem as a result of the operation of the 
ormer patio at the rear of the premises. 


| 
! 


| Douglas Humphreys, a resident of the Township of 
lideau, was called by Mr. Webber. He had resided in Manotick 
br the past 38 years and he described to the Tribunal the 
Pmmuni ty functions and community spirit which existed within 
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the Village of Manotick. He stated that the operations carrie 
on at the Cross Roads Tavern were totally foreign to the rural 
type of living which existed in Manotick. Mr. Humphreys stated 
that he was opposed to any type of outside operations at the | 
Cross Roads Tavern. He stated that the licensed premises 
served a regional use and that the majority of the clientele | 
were drawn from outside Manotick. He lives approximately thre 
quarters of a kilometer from the Cross Roads Tavern across the 
Rideau River. He stated that noise travels very easily across) 
the water and that he was appalled with the Sunday afternoon 
noise which was created on the afternoon of June 5. He jj 
complained to the Ontario Provincial Police in the afternoon | 
and phoned again on the evening of June 5. He felt that the®| 
owners of the licensed premises had a complete disregard to tt 
interests of the community. On cross-examination, Mr. | 
Humphreys confirmed that beer was sold by the Kinsmen's Club ¢ 
the Dickenson Day festival which was the other function carri¢ 
on on June 4, but he felt that this did not have the adverse — 
effect on the community which resulted from the operations of 
the Cross Roads Tavern. He felt that there was a complete 
disregard of the community interest by the owners of the Cross 
Roads Tavern. He stated that if a patio was constructed at tl 
front of the premises with a seating capacity of 125 persons, — 
this would attract a larger volume of traffic moving through i 
the quiet rural Village and would affect the safety of the i 
children at the community swimming pool and playground area. j 
He again confirmed that he had never been bothered by any ] 
disturance ‘from the previous patio. | 





The last witness called by Mr. Webber was Mr. Bruce . 
Willems who resided on Riverside Drive in Manotick. His 
complaint centred mainly around the noise problems on the 
evening of June 4, 1983. He lived across the river from the | 
Cross Roads Tavern and was not affected by any parking 
problems. On cross-examination, Mr. Willems indicated that h 
main complaint was with respect to noise and that his 
opposition to a patio licence was because of the lack of rega) 
given by the Licensee to the community. He felt that he had | 
well-founded apprehension that if a patio licence was issued, 
there would be a lack of proper control. 


Counsel for the Appellant called as his first witnes) 
Mr. Frank Bentivoglio, the owner of 481831 Ontario Limited, t' 
Licensee of Cross Roads Tavern. Mr. Bentivoglio stated that 
had operated the Cross Roads Tavern for a period of three yea, 
and that there were presently five licensed areas consisting 
two restaurants, two bars and one banquet hall with a total 
capacity of 460 persons. He stated that the patio at the rea 


‘ 


tas enclosed as part of one of the dining areas in 1982. He 
tated that originally the special events program scheduled for 
une 4 and June 5 was to be a fund-raising event for the 
ttawa-Carleton Lung Association, but that they withdrew their 
Pponsorship about two weeks before the event. Mr. Bentivoglio 
tated that he was already fully committed to proceed with the 
vent, having arranged band contracts and the cost to cancel 
ould have been in excess of $10,000.00. He stated that he had 
tranged his own security with up to 20 people being on duty in 
he evening. The parking area was enclosed with a snow fence 
nd limited to two entrances. Draft beer Only was served in 
lastic containers. Mr. Bentivoglio confirmed that he had 
eceived numerous complaints with respect to the noise and had 
pne to the sound man in charge of the amplification systems ad 
quested that the volume be reduced. 


| Mr. Bentivoglio stated that he operated the original 
atio at the rear of the premises in 1981 and 1982 and that 
jere was no music for entertainment of any kind. He stated 
lat it was intended to use the new Proposed patio at the front 
€ the premises for lunches and dinners, including the sale of 
coholic beverages. There was to be no entertainment of any 
lind other than the possibility of piped in music. He 

onfirmed that the application for the patio licence was based 
a maximum capacity for 125 persons, but that he had 


fe uPlated purchasing furniture only to seat a maximum of 65 
pirsons. 


| 


On cross-examination, Mr. Bentivoglio confirmed that 
1¢luded in the licensed premisese was the area known as 
wucifer's Lounge". He also confirmed that the entertainment 
onsisted of a strip show featuring totally nude dancers. Mr. 
Entivoglio also confirmed that he had an interest in two other 
stip shows and was the manager of the Lido in Hull. He did 

mt agree with the evidence of the police officer as to the 
¢iminal element and the motorcycle gangs being attracted to 

te Cross Roads Tavern. He stated that customers were from all 
Cer the area and he confirmed that they were attracted to some 
€tent by the nude dancers. He stated that his security people 
wre only concerned with security within the Cross Roads Tavern 
ed he did not contradict the evidence of the residents as to 
te conduct of the patrons in the Surrounding area. 





| In argument, counsel for the municipalities submitted 
an the key matter before the Tribunal was whether Section 


1)(g) of the Liquor Licence Act had been fulfilled. This 
tads as follows: 


| 
} 
j 


y 
, 
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6(1) "An applicant for a licence...is 
entitled to be issued the licence...except 
where 


(g) in the case of an application for a 
licence, the issuance of the licence 
is not in the public interest having | 
regard to the needs and wishes of 
the public in the municipality in 
which the premises is located." 


| 
Mr. Webber submitted that the word "municipality" should not bi 
restricted only to the residents of the Township of Osgoode, 
but that the word public as used in the section would include 
persons having a legitimate interest in the Village of Manotic 
and this would include the residents of Rideau Township, the © 
City of Nepean and the City of Gloucester. He submitted that 
the evidence of the non-Osgoode people should have just as muc 
weight as the residents of the Township of Osgoode. | 


Mr. Webber argued that the two Council resolutions 
showed the strong opposition from the Township of Osgoode and | 
the Township of Rideau and their respective residents and 
indicated that the application for the licence is not in the 
public interest. He referred to the evidence of citizens of 
three municipalities together with the long list of objectors 
who had written letters to express their opposition to the 
application. Mr. Webber argued that the needs of the public 
did not include another liquor outlet with the additional 
traffic which would result. The fact that the Cross Roads 
Tavern would have a capacity for approximately 600 people 
indicated that the great majority of business came from outsi( 
the Manotick area. 

Mr. Webber then referred to the wishes of the public | 
He acknowledged that the Cross Roads Tavern had an existing ~ 
lawful right to do business, but that such business should be, 
kept within the limits of the present establishment. He said 
that the residents of the area had great apprehension that if] 
the patio licence application was allowed, the outside | 
operation would not be properly controlled. By itself, it 
might not be important, but added to the total operation it 
would create additional problems. 


| 


{ 


Counsel for the Appellant argued that the question 
before the Tribunal was whether a patio licence should or 
should not be granted. He stated that the circumstances of t? 
"special occasions" permit issued for June 4 and June 5 shoul 
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xe Of no concern to the Tribunal. Most of the evidence dealt 
vith the noise emanating from the special event that was 
tarried on that day and that the existing permanent facilities 
vere reasonably sophisticated and well run. He stated that the 
mly evidence with respect to the Operation of the previous 
vatio at the rear of the premises was favourable. There had 
een no complaints. Mr. Cardill confirmed that the Appellant 
tad no intention to apply for any “special occasions" permit in 
‘he future. He referred to the evidence of Mr. Tyler who said 
hat he had no objection to a commercial establishment and no 
'bjection to a patio if there was no entertainment or piped in 
usic. He stated that the Appellant would be prepared to see a 
estriction added to a patio licence prohibiting entertainment 
it piped in music requiring the premises to be monitored. 


Upon a review of the total evidence, the Tribunal is 

£ the opinion that the application for a patio licence must be 
efused. The main issue revolves around the needs and wishes 

£ the public in the municipality in which the premises is 
ocated. The Tribunal is of the Opinion that there is 
ufficient evidence in the form of the resolutions of the 
unicipal Councils of the Township of Osgoode and the Township 
f Rideau, together with the direct Opposition of those people 
10 testified in these proceedings. This is supported by 
oproximately 15 letters received by the Tribunal from 

2sidents of Manotick expressing their opposition to the 
oplication. It was argued that weight should only be given to 
hose persons who resided in the Township of Osgoode in 
<¢cordance with the strict interpretation of the Act. The 
febunal, however, takes the position that it must also relate 
) the needs and wishes of that part of the public who do not 
beessarily live within the strict boundaries of the Township 

© Osgoode, but who are involved on a daily basis with the 
étivities in the local municipality, namely the Village of 
Nmotick. This matter was dealt with by the Tribunal in its 
Ccision in the case of Leaside Restaurant, LLAT Volume 1, page 
] where it accepted as valid the clear needs of the public who 
wrk within the municipality as opposed to the needs and wishes 
the immediate residents who were opposed to the issuance of 
ie licence. The Tribunal is not bound by the needs and wishes 
¢ those persons only who actually reside in the municipality 
ere the licensed premises is located, but is entitled to Zo 
tyond the political boundaries of the municipality in order to 
ctermine the needs and wishes of the public in the community. 








The Tribunal hereby confirms the decision of the 
Uquor Licence Board dated the 26th day of September, 1983. 
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TOM JAKOBEK 


APPEAL FROM THE DECISION OF 
THE LIQUOR LICENCE BOARD OF ONTARIO 


TO APPROVE THE ISSUANCE OF A DINING LOUNGE LICENCE 


RE: COLORBAR RESTAURANT INCORPORATED 
(BABBAGE'S RESTAURANT) 


TRIBUNAL: LACHLAN CATTANACH, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
BARBARA SHAND, MEMBER 
KENNETH VAN HAMME, MEMBER 


COUNSEL: RICHARD ARBLASTER, representing the Appellant 


KAREN WRISTEN, representing Colorbar Restaurant 
Incorporated 


S.A. GRANNUM, representing the Liquor Licence Board 
DATES OF | 
HEARING: lst, 2nd, 9th May, 1984 


REASONS FOR DECISION AND ORDER 


This is an appeal by Tom Jakobek, the Senior 
Alderman for Ward 9 in the City of Toronto, from the Decision | 
of the Liquor Licence Board dated the 16th day of December, , 
1983, to approve the issuance of a dining lounge licence to th. 
applicant, Colorbar Restaurant Incorporated, for the premises; 
known as "Babbage's Restaurant" situate at 2282 Queen Street | 
East in the City of Toronto. 


Colorbar Restaurant Incorporated submitted an 
application for a dining lounge licence for the premises on tl! 
21st day of July, 1983 and, after a public meeting held on thi 
4th day of October, 1983, the Liquor Licence Board issued a 
proposal to refuse to issue a dining lounge licence for the : 
said premises. On the 25th day of October, 1983, the applicai) 
required the Liquor Licence Board to hold a public hearing 
pursuant to the provisions of Section 11(3) of the Liquor 
Licence Act and, as a result of such hearing, the Liquor 
Licence Board issued its Decision approving the issuance of t 
said dining lounge licence. | 
f 
} 
¢ 


i 
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| Mr. Jakobek filed this Appeal on behalf of himself 
and various residents of Ward 9. He has been the Senior 
Alderman in Ward 9 since he was first elected in 1982, but he 
jas lived in this Ward for the last 24 years. Ward 9 includes 
in area referred to as "the Beaches" which is an area running 
‘rom the intersection of Queen Street and Kingston Road 
tasterly to the easterly limit of the City of Toronto at 
Yictoria Park and runs northerly from the limit of Lake Ontario 
‘0 Kingston Road. Babbage's Restaurant is Situate on the north 
‘ide of Queen Street near the eastern limit of the Beaches area. 
Alderman Jakobek described the area of Queen Street 
xtending easterly from Woodbine Avenue as firstly being a 
esidential area, but then becoming a commercial strip near 
oodbine Avenue with solid commercial as far east as Lee 

venue. A residential area commences at Hambly Avenue on the 
louth side of Queen Street, but the north side is mainly 

ervice commercial. The area then is mixed residential and 
ommercial, but east of Beech Avenue Mr. Jakobek stated that 

he properties were 70 per cent to 80 per cent residential 
nterspersed with some service type commercial. He stated that 
he areas behind Queen Street, both north and south, are mainly 
ingle-family residential except for some fourplexes in the 

tea south of Queen Street. Mr. Jakobek stated that there were 
tesently 15 restaurants and dining lounges in the Beaches area 
£ Queen Street with licences under the Liquor Licence Act. He 
tated that there had been eight applications since he first 
2came an Alderman and that he had never previously objected. 
stated that the prior applications were within the general 
ommercial area and were no threat to the residential 

Omponent. However, he stated that there was no buffer area 
btween Babbage's and the residential areas adjoining and that 
he issuance of a liquor licence to the applicant would create 
“tious problems for the residents in the area. 

Councillor Jakobek filed as an exhibit a copy of a 
hsolution of the Municipal Council of the City of Toronto 
lissed in December of 1979, requesting the Liquor Licence Board 
€ Ontario not to issue any new liquor licences in the area on 
Geen Street between Woodbine Avenue and Victoria Park Avenue, 
tit this resolution was apparently not heeded by the Board as 
veral licences had been issued to establishments in the area 


sbsequent to that date. 
i 
| 








| Under the existing zoning by-laws of The Corporation 
¢ the City of Toronto in force at the time of the original 
aplication for a licence to the Liquor Licence Board, the 
sbject Property was zoned C1V1 which permitted eating 
‘tablishments in the area and the necessary building permits 


| 
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for the construction of a restaurant were issued by the 
Building Department of the City of Toronto. At the request of 
Councillor Jakobek the Planning and Development Department of 
the City prepared a report to the Land Use Committee of City 
Council on the mechanisms to prohibit the increase of licensed 
establishments on Queen Street East between Woodbine Avenue anc 
Neville Park Boulevard and this report was issued on January 6, 
1984. As a result of the report, City Council passed By-law 
No. 132/84 on February 6, 1984 which was a holding by-law form 
period of one year under the provisions of Section 37 of The 
Planning Act prohibiting the use of any building for the 
purposes of an eating establishment, place of amusement, club, 
tavern or public house. Subsequently by By-law No. 214/84 
passed on the 2nd day of April, 1984, the original By-law No. 
132/84 was amended by the addition of the words "licensed unde) 
the authority of the Liquor Licence Act, etc." immediately 
after the words "eating establishment". It appears that this 
holding by-law was directed at establishments seeking a dining 
lounge licence. 


Mr. Jakobek then proceeded to comment upon the need 
and wishes of the residents of the area. He stated that in hi 
opinion the community within an area of two blocks of Babbage’ 
is opposed to the application for the liquor licence and he 
referred to the petition of approximately 240 signatures of 
residents in the area of the restaurant, which petition was 
filed as an exhibit to these proceedings. Mr. Jakobek stated 
that throughout the balance of Ward 9 there was a significant 
number of people who did not live near the restaurant and were 
apathetic to the question. He stated that the municipality 
recognized the problem as shown by the fact that the Council 0o 
the municipality passed the two holding by-laws previously 
referred to. Mr. Jakobek stated that in his opinion he did no 
feel that there was a need for a dining lounge licence to be 
issued for the said restaurant. 


On cross-examination, Mr. Jakobek stated that the 
population of Ward 9 is approximately 70,000. He stated that” 
he helped to circulate the petitions and that his office had 
had them typed. He stated that he was aware of a petition of 
approximately 1,500 signatures in support of the application 
for the licence. He stated that he had reviewed this petitior 
and that the majority of the persons in support lived more the 
one half of a mile from Babbage's. Mr. Jakobek stated that | 
there were approximately 165 names on the petition in support) 
of the application for the dining lounge licence showing 
addresses outside of the limits of the City of Toronto and thi 
there were a number of people who lived within the limits of 
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she City of Toronto but lived outside of Ward 9. Mr. Jakobek 
onfirmed that he had written a letter to City Council 


‘equesting. that they pass the holding by-laws previously 
eferred to. 


Counsel for the applicant reviewed with Mr. Jakobek 
he various commercial establishments in the area including the 
ank of Montreal at Queen Street and Beech Avenue, the Fox 
heatre to the east and two restaurants in the immediate area. 
e also confirmed that there was a Red & White store at the 
orner of Queen Street and Silver Birch Avenue, a BMW 

utomobile dealership just east of Babbage's, together with 


arious clothing stores, restaurants and other local service 
hops in the area. 





| Mr. Jakobek acknowledged that he was acquainted with 
ae Chalet Restaurant, another licensed establishment to the 
2st of Babbage's, and that he had known the owner since 1980. 
2 stated that he had become friendly with the owner of the 
nalet Restaurant. He confirmed that at the time the Chalet 
bstaurant had made application for a patio licence Mr. Jakobek 
hd called a public meeting along with Alderman Dorothy Thomas 
ad that after hearing the Opposition of the residents, he 
adicated his opposition to the application for the patio 
cence by the Chalet Restaurant. 

| On cross-examination, Mr. Jakobek confirmed that he 
iS aware of various problems with respect to the behaviour of 
gme of the patrons of the Chalet Restaurant and he agreed that 
tere was better management needed at the Chalet as well as at 


Cher licensed premises in the area, including Fitzgerald's 
istaurant. 


| Mr. Jakobek, questioned in detail upon the contents 
) the report of the Planning and Development Department filed 
4 Exhibit No. 15, stated that he disagreed with Sections 1A 
sd 1B of the report. 1A stated that it is desirable to 
tintain the economic viability of the commercial strips 
wthout further City intervention. Section 1B of the report 
ated that the use of planning methods to differentiate 
tween licensed and unlicensed establishments is unnecessary 
d becomes unclear and unjustifiable, particularly in terms of 
Censity of use and problems of traffic generation. The 
port went on to state that if traffic or parking is a problem 
i the area, then these concerns should be addressed, not 
-censed establishments. Mr. Jakobek confirmed that there had 
=n no notice given to Colorbar of the proposed action of City 
yuncil with respect to the holding by-laws. He stated that 
| 


| 
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the matter of the existing application was referred to in 
Council but not by name and that there had been no suggestion 
that Babbage's be excluded from the by-law because of the fact. 
that the Liquor Licence Board had already granted a favourable 
decision. 


The next witness called in opposition to the licence 
application was Don Kohara who resides at 26 Scarborough Road, 
seven houses north of Queen Street. He stated that he | 
organized the petition consisting of 248 individual petitions | 
of which 12 signed in favour of a holding by-law, but who were 
not opposed to the Babbage's application. He stated that ther 
was a first petition prepared in late September consisting of 
approximately 200 names and that the second petition was | 
prepared two weeks before the Liquor Licence Board Hearing. F 
stated that the area canvassed for the petition was an area | 
within approximately two blocks of the restaurant, both north 
and south of Queen Street. A third petition was done during | 
the few days before the commencement of this Appeal as evidence 
for the Appeal and was done on a door-to-door basis and was 
filed as Exhibit No. 19. He stated that the 240 signatures 
represented approximately 80 per cent of the canvassed area. 
Mr. Kohara stated that he was personally opposed to the 
application. He stated that there were enough problems with 
Fitzgerald's and that the licensed restaurant was of no benef: 
to him. He stated that he could not speak on behalf of the 
community in that regard. He felt that problems would only 


become worse with more intoxicated patrons and increased nois! 





} 





On cross-examination, Mr. Kohara stated that he hai 
not examined the specific petitions and that there were | 
probably duplications. His information was that there were 2, 
persons opposed to the Babbage's application for a dining 
lounge licence. He confirmed that he had told residents that 
Babbage's looked like a fine dining restaurant, but that if 
they cannot make a go of it in several months, what would 
happen to the premises? Mr. Kohara stated that he had never | 
been in Babbage's, but that he had occasionally been in some | 
the other restaurants in the area. He also confirmed that hi, 
estimate of 80 per cent of the persons in the canvassed area 
having signed the petition was only an estimate on his part. | 
He also confirmed that he had had discussions with some persd’ 
who had refused to sign the petition because Babbage's provid 
good food and these persons were not opposed to a dining loun? 
licence. He also acknowledged, on cross-examination, that | 
there was a greater possibility of problems with the patrons : 
pubs as opposed to the patrons of a dining lounge. 


. 
4 
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| Counsel for the Appellant proceeded to call eight 
cher witnesses, all of whom were Opposed to the application, 
d all of whom lived in the immediate area. Most of the 
(jJections of these residents centred around the problems with 
eisting establishments such as Fitzgerald's and the Chalet 
‘staurant. They were also concerned with the potential 
icrease in the patking problems and were concerned with the 
fect of an additional establishment in their area. Some 
itnesses felt that the commercial development in the Queen 
reet area should be limited to service commercial only such 
a Cleaners, butcher shops and tea rooms. 


\ 


Counsel for the Licensee called as her first witness 
Iceman Bracegirdle who was one of the principals of Colorbar 


7 He had had seven years' experience 





‘3Caurant Incorporated. 


ith a licensed dining lounge which was presently being 

y2tated by Colorbar in the West Hill area. He stated that his 
1, Stephen Bracegirdle, and his daughter-in-law, Barbara 
jacegirdle, were the managers of Babbage's Restaurant. The 
ness produced a commercial uses map of the Beaches 

Wicating all of the commercial establishments including the 
fablishments with liquor licences in the whole of the Beaches 
ta. He also filed as an exhibit a petition in support of the 
plication for the dining lounge licence containing 
proximately 1,500 names which had been collected in an area 
tending from Kingston Road to Lake Ontario and between Munro 
ék on the east and Willow Avenue on the west. Mr. 

Icegirdle filed as exhibits letters of Clearance from all 
éevant municipal authorities with respect to the construction 
fthe restaurant. He had had a meeting with Mr. Jakobek prior 
Cthe first Hearing before the Liquor Licence Board and he 
tted that as a result of this meeting he was under the 
Iression that Mr. Jakobek was in Support of the application 
eee licence. It was only after he received a telephone 

al from Mr. Jakobek two days later that he became aware that 
{ Jakobek would be Opposing the application. 


On cross-examination, Mr. Bracegirdle confirmed that 
ir existing restaurant in the West Hill area was ina 
\nercial plaza and he confirmed that his comparison of 
abage's with the existing restaurant was merely to establish 
experience. He stated that there had never been any 
sition to previous liquor licence applications and he had 
|} anticipated opposition to this application after his 

ting with Mr. Jakobek. He was aware as a result of 
lormation received from the liquor licence inspector in the 
i that there would be certain persons opposed to the 

| 

| 








iLication, but he assumed that because of his past experience 


} 
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it would be sufficient to justify the licence. Mr. Bracegird 
was cross-examined on the large area from which the petition 
was gathered and was challenged on how people near Kingston 
Road would be affected by Babbage's. He stated that there wa 
no noise from the operation of a fine dining room and that it 
was substantially different from a pub. There was substantia 
cross-examination with respect to the names and the addresses 
of the witnesses and it was confirmed that there were certain 
persons who signed the petition who lived in Scarborough and 
also persons who had signed for other members of their family 
He confirmed that the architect had originally included a pat 
in the plans that had been prepared for Babbage's, but that é 
patio was not appropriate for this location and had been 
included by the architect on his own. 


The next witness called on behalf of the Appellant 
was John Maxwell who was a restaurateur with 19 years of 
experience and was examined as an expert witness. He filed « 
an exhibit a floor plan of the premises showing the layout, t 
traffic flow for both staff and patrons, and confirmed that | 
plan indicated that the primary function of the restaurant wi 
a dining room with a bar to be used only as a waiting area. 
The bar near the front door can be fully regulated by the 
maitre d'. Mr. Maxwell was then questioned on whether a 
restaurant of the type of Babbage's could succeed without a 
liquor licence and, in his opinion, such an operation would 1 
be financially viable. He was of the opinion that the 
Bracegirdles were highly qualified restaurateurs and that th 
would run an excellent operation. 


Counsel for the applicant proceeded to call as a 
witness Barry Kohl, the head chef at Babbage's who had had 
substantial experience at other well-known restaurants in th 
Toronto area, and discussed the policies for the operation 0 
Babbage's as a fine dining restaurant. He stated that none 
the food is pre-prepared and that the objective of the owner 
is to create a top quality dining room with continental 
cuisine. He stated that in this type of restaurant wine pla 
a very important part. , 

| 

The next witness called by Counsel for the applic 
was Alderman Dorothy Thomas, the other Alderman in Ward 9, W& 
provided a history of the licensed establishments in the are 
She stated that she was in support of the application for a 
dining lounge licence by Babbage's. She stated that it was 
necessary to maintain the economic viability of the Beaches 
area and gave evidence as to what had happened at City Coun¢ 
up to and including the passing of the two by-laws in 1984. | 
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le stated that the amending By-law No. 132/84 was not 
srtified by the City Solicitor because he was of the opinion 
lat the by-law was not within the authority of the Council of 
ie City of Toronto. She stated that the by-law had not gone 
) the Ontario Municipal Board. She further stated that no 
anning evidence had been submitted to Council to justify the 
issing of the by-law and that she had voted against the 
lending by-law. She stated that, in her opinion, the amending 
claw was discriminatory in that it had been used to attempt 
stop the application of Babbage's. 

i 


Much of the cross-examination of Alderman Thomas 
alt with what had occurred with respect to the original 

-law and amending by-law up to the time of the passing of the 
o by-laws. The witness stated that she had concerns about 

me licensed premises, but did not have the same concerns with 
spect to Babbage's. She had been made aware that many people 
the area had indicated support of the application for the 
ning lounge licence. Alderman Thomas acknowledged that she 

id voted in favour of the original By-law No. 132/84 when it 
ne before City Council in February of 1984, but that she 
posed the amending By-law No. 214/84. She stated that she 

d a discussion with Alderman Jakobek relating to the proposed 
ending by-law and that he had indicated to her that the 

cpose of the amending by-law was to stop one liquor licence 
»lication. She stated that the inference was that it was the 
obage''s application. Alderman Thomas stated that all of the 
ken Street Beaches area is a low intensity commercial area 

ll that in her opinion the area east of Willow Avenue is not 
ce residentially inclined than the area to the west. 





The next witness called on behalf of the Licensee 

é Kelly O'Brien who resides on Willow Avenue two houses north 
;Queen Street. He stated that he used the Queen Street strip 
© shopping and had eaten at many of the restaurants in that 
ba. He had been to Babbage's for dinner on five occasions 

| found the restaurant to be quiet and friendly with 

Nellent food. He stated, however, that he was unable to use 
vbage's for entertainment in his business because he was 
vattassed by the lack of a liquor licence. He stated that he 
é fully in support of the application for the dining lounge 
lence and would use the premises for business purposes if it 
j have a dining lounge licence. 





The next witness called was Stephen Bracegirdle who 
a principal of Colorbar Restaurant Incorporated and had 
nm the manager of the West Hill restaurant. He outlined the 
kground in selecting Babbage's as a site for a restaurant in 
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the Beaches area. He stated that he had done a market survey 
prior to completing the purchase of the property and felt tha 
there was no hard-core resistance to his plans. He heard 
complaints about the way other restaurants were run, but he 
only felt encouraged to construct and operate a fine dining 
lounge which would not include a pub element. He stated that 
after the October 4, 1983 meeting before the Liquor Licence 
Board he got a number of ideas as to how to improve the 
premises, including the construction of an extra exhaust 
system, moving the delivery from the back to the front of the 
premises, relocating the garbage pickup to Queen Street, | 
refacing the east wall of the building and removing the wind« 
from the back of the building. He stated that business was 
very poor due to the lack of a licence and that over 50 per 
cent of potential customers would leave when they would find, 
that there was no liquor licence. 


Counsel for the Licensee proceeded to call four 
additional witnesses who were residents in the area, includi 
Louis Mikolainis, who was a chef in various hotels and clubs 
Mo Wallace, a retired lawyer who lives approximately one blo 
north of Queen Street; Mrs. Pat Dingle, who with her late 
husband had lived in the area for nine years; and Jim Chiles 
who lives south of Queen Street, and all of them supported t 
application, giving evidence as to the quality of the food é 
service and, in their opinion, the need for a restaurant of | 
this type in the Beaches area. Counsel for the Licensee als 
filed a series of citizens’ letters together with a further 
petition in support of the application. | 


There are two issues to be dealt with by the 
Tribunal in this Appeal. The first is the question of the 
effect of the two by-laws passed by the Council of The 
Corporation of the City of Toronto, the first being By-law . 
132/84 passed on February 6, 1984 prohibiting the use of an) 
building or structure Lor. ceces an eating establishment, and © 
second being amending By-law No. 214/84 passed on April 24 
adding after the words ‘eating establishment" the phrase 
"licensed under the authority of the Liquor Licence Act, et 
It was argued by Counsel for the Appellant that the passing) 
the by-law by City Council was very significant in that ite 
a holding by-law for a period of one year to permit a study: 
be undertaken and was an interim control by-law. Counsel 
argued that unlike zoning by-laws this by-law came into for? 
immediately without the Ontario Municipal Board's approval. 
stated that the importance of the by-law is not a question ™ 
legality but rather is the fact that Council is in oppositi’ 
to the granting of any additional licences. 
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Counsel for the Licensee argued that it was not 
toper for the Tribunal to take cognizance of the by-law and 
hat the Tribunal had no authority to deal with the question of 
he legality of the by-law. She argued that under Section 4 of 
he Liquor Licence Act, only the Liquor Licence Board had the 
xclusive jurisdiction to issue a liquor licence and that the 
ity of Toronto, by passing By-law No. 214/84, was attempting 

9 be a licensing authority. The City of Toronto is a creature 
£ Statute and only has those powers specifically delegated to 
=. This does not include the power to license dining lounges 
ader the Liquor Licence Act. She argued that the Tribunal had 
) authority to deal with the legality of By-law No. 214/84 and 
nat this question would be dealt with in another court of 
ompetent jurisdiction. 


The Tribunal is of the o 
ts Decision it should not take cog 
}2/84 and 214/84. We would point 
bth passed subsequent to the Decision of the Liquor Licence 
yatd on December 16, 1983, granting the licence. This Appeal 
} taken from that Decision and even if it is found that 
E-laws Nos. 132/84 and 214/84 are valid, the Tribunal is of 
te opinion that they cannot be Tetroactive. The Appellant 
cnied that these by-laws were specifically aimed at blocking 
te Babbage's application and, assuming that it was not 
iscriminatory action taken with the main purpose of thwarting 
ie application of the Licensee, this is all the more reason 


sy the by-laws should not be considered by the Tribunal in 
itiving at its Decision. 


pinion that in arriving at 
nizance of By-laws Nos. 
out that these by-laws were 





| The question before the Tribunal, therefore, 

Solves down to the question of whether the issuance of the 
cence is in the public interest having regard to the needs 

id wishes of the public in the municipality in which the 
emises is located in accordance with the provisions of 

tion 6(1)(g) of the Liquor Licence Act. Section 6(1) states 
at an applicant for a licence is entitled to be issued the 
ace “except where" any one of the seven Subsections ((a) to 
etusive have not been complied with. It is not argued 
fat the applicant does not comply with any of the requirements 


Subsections (a) to (£) inclusive, and the Appeal resolves 
belf to the “needs and wishes" question. Substantial 

dence was called on behalf of both the Appellant and the 
spondent. The Appellant called nine residents in opposition 
(the application and the Respondent called seven residents. 
i Appellant presented a petition of 223 residents opposed to 
* application, which petition was canvassed within a few 
jcks of the licensed premises, while the Respondent filed 


| 
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petitions with over 1,400 names coming from a far wider area 
including some persons who did not reside within the 
municipality. Alderman Jakobek was the Appellant in these 
proceedings and was opposed to the application for the licence 
while Alderman Thomas supported the application. The evidence 
in support of the application and opposed to the application i 
very balanced, but the onus is on the Appellant to establish 
that the issuance of the licence is not in the public interest 
and the Tribunal finds that upon the evidence the Appellant ha 
not discharged this onus. There was no evidence of any 
ratepayers groups being opposed to the application. There was 
no direct action taken by City Council in passing any 
resolution opposing the issuance of the licence to the 
applicant. The restaurant has been in operation for a period 
of approximately four months and there was no evidence of ther 
being any increased nuisance to the residents of the area a8 @ 
result of that operation. The evidence also established that 
this area of Queen Street, all of which is zoned CIV» teee 
mixture of commercial and residential use and the establishmet 
of the restaurant has not changed that use. There was nothing 
to contradict the evidence given on behalf of the Licensee thi 
the restaurant would be a high quality dining lounge which wa: 
developed in accordance with all municipal by-laws in effect | 
the time. 


The Tribunal hereby confirms the Decision of the 
Liquor Licence Board dated the 16th day of December, 1983. 


35-1047A 
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AN INVESTMENTS LTD. 
ICENSEE OF SIT-N-BULL PUB RESTAURANT) 


APPEAL FROM THE DECISION AND ORDER OF THE 
LIQUOR LICENCE BOARD OF ONTARIO 


| TO ATTACH A TERM AND CONDITION TO THE 
DINING LOUNGE LICENCE 


[BUNAL: LACHLAN CATTANACH, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
| BARBARA SHAND, MEMBER 
| DENNIS EGAN, MEMBER 


INSEL: DESMOND NOBLETT, Agent for the Appellant 


S.A. GRANNUM, representing the Liquor Licence Board 
'E OF 
‘RING: 12th September, 1984 


i 


REASONS FOR DECISION AND ORDER 
EN NY YRUER 


| This is an Appeal from the Decision of the Liquor 
lence Board of Ontario dated the 10th day of April, 1984 
reby the Board attached a ''TERM AND CONDITION" to the 

ence of the Appellant for the premises known as "Sit-N-Bull 
| Restaurant" situate at 6 Mill Street East, in the Town of 
ton Hills, whereby the sale and service of alcoholic 


erages in the dining lounge of the said establishment shall 
se at 10:00 p.m. daily. 


| There appears to be no dispute with respect to the 

fs of this Appeal. Counsel for the Board filed as an 

bit a statement showing the food/liquor sales ratio for the 
od from February of 1983 to July of 1984, and it is 
howledged that during the period from March of 1983 until 
‘present time the Appellant has not complied with Section 9 
tegulation 581/80 of the Liquor Licence Act as amended, and 
(food sales during this period have comprised from 19 per 

to 33 per cent of the total sales. This compares 
itvourably with the minimum food sale requirement of 40 per 

: of total sales as set out in the regulations. Counsel for 
‘Board called as his first witness Charles B. Rycroft, an 
ystigator with the Liquor Licence Board, who monitored the 
“8 of the premises on two days in July of 1983 and found on 
ve days food sales of 24.92 per cent and 19.61 per cent, 


} 
| 
| 
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respectively, with liquor sales being 75.08 per cent and 80.39 
per cent on those days. The witness testified that, in his 
opinion, the reason for the ratio problems related directly to 
the entertainment provided after meal hours which increased a 
substantial amount of additional business, but very little in 
the way of food sales. The witness, on cross-examination, 
acknowledged that the appearance of the front of the building 
was not attractive and would affect his attitude in taking his 
own family to dine in the restaurant. 


A second witness called on behalf of the Board was 
Ivan Robinson, an inspector with the Board for the Region of 
Halton, and he testified that he had made five or six | 
inspections from the period from October in 1983 to August of | 
1984. He testified that during the lunch hour there is a full 
kitchen with a portable buffet, but that the premises were not 
busy on any of his day visits. He had been to the premises or 
occasion after 9:00 p.m. and found that the patrons were a 
younger group and that some of the patrons were eating while 
some were only drinking. He stated that alterations were 
presently under way in the premises and that at the present | 
time it was not too attractive. He confirmed that, in his 
opinion, the Licensee was making a real effort to increase fod 
sales and the inspector knew of no other problems with respect 
to the operation of the premises. He stated that he knew of 1 
problems with rowdiness among the patrons. He stated that the 
other licensed premises in the area had both dining lounge an 
lounge licences and that none of the other premises provided 
entertainment. 


i 


Ronald Norman Noblett, the President of the Licensee: 
corporation, testified on behalf of the Appellant and stated | 
that the main problem in attracting more dining patrons was t 
appearance of the front of the building. He stated that ther 
had been a considerable investment with respect to interior 
renovations in excess of $30,000.00 and that exterior 
alterations are now under way. He advised that he purchased © 
the business in February of 1983. His staff consists of thre 
full-time cooks, all of whom are experienced and work 40 hour: 
weekly shifts. He also employs four full-time waitresses 
during the day and three waitresses in the evening. He filed 
as an exhibit plans for the renovations to the exterior of th 
premises which included a new front together with several 
interior renovations including washrooms and a new smorgasbor 
table. He acknowledged a problem with food sales at night ar 
testified that special promotions to sports teams were being 
made in order to attempt to increase the food sales during tts 
period of the business day. He confirmed that there had beer 
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ho remuneration paid to the partners to date and that there had 
_been a $42,000.00 loss to February 29, 1984. He stated that 
when he took over the business in February of 1983, the 
previous books indicated compliance with the food/liquor ratio 
as required by the Liquor Licence Act, but that this was 
apparently false. He also testified that the food/liquor ratio 
for August of 1984 showed some additional improvement with food 
sales representing 34.4 per cent of the total sales. He also 
confirmed that he had eliminated entertainment for the period 
from Sunday to Wednesday, inclusive. 

| In argument, Counsel for the Board confirmed that the 
physical facilities and service for the premises were adequate, 
but that the whole issue was the question of compliance with 
the food/liquor ratio and that the Licensee is unable to meet 
jthis ratio. He stated that the Proposal was issued in 
‘September of 1983 by the Liquor Licence Board and the hearing 
date was delayed for several months until April of 1984 in 
order to give the Appellant a reasonable opportunity to meet 
‘the ratio, but that he had failed to achieve this. The main 
problem appears to be the entertainment which increases 
substantially the liquor business during the evening and throws 
‘the entire ratio out of balance. He argued that there was a 
‘Tesponsibility on the Licensee to change his method of 
operation in order to comply with the Act and regulations. 





/ The Appellant, in argument, submitted that a 
substantial investment had been made in this business and he 
knows that money can be made in the food business, but that the 
appearance of the building is a big deterrent. He stated that 
ithe business cannot survive at this time without entertainment, 
that things are going in the right direction, but that he needs 
‘the support of the Liquor Licence Board. 


The Tribunal is of the opinion that the Licensee is 
making a valid attempt to meet the proper food/liquor ratios, 
including the investment made in improving the exterior 
appearance of the building and the interior renovations. 
‘However, there is the uncontradicted evidence that the Licensee 
is not complying with Section 9 of Regulation 581/80 of the Act 
as amended and the food sales for August, which was the highest 
percentage in 1/7 months was still only 34.4 per cent. This 
fact cannot be ignored. 
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The Tribunal, therefore, directs that the Decision of 
the Liquor Licence Board attaching a “TERM AND CONDITION" be 
altered to read as follows: 


"Tt will be a ''TERM AND CONDITION" of 
the licence granted to Kaan Investments 
Ltd. in respect of the Sit-N-Bull Pub 
Restaurant that the sale and service of 
alcoholic beverages shall cease at 
11:30 p.m. daily in the dining lounge 
of the establishment", 


and the Tribunal directs the Board to set the effective date of 


the commencement of the attachment of the said "TERM AND 
CONDITION". 


37-1096A 


61 


FEDERICO MARRELLI and YOLANDE MARRELLI 
(LICENSEES OF COUNTRY PLACE TAVERN) 


- APPEAL FROM THE DECISION OF THE 
LIQUOR LICENCE BOARD OF ONTARIO 


TO SUSPEND THE DINING LOUNGE LICENCE 
ISSUED TO DINING LOUNGE #2 


TRIBUNAL: LACHLAN CATTANACH, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
KENNETH VAN HAMME, MEMBER 
ROBERT COWAN, MEMBER 


COUNSEL: GERALD E. NORI, Q.C., representing the Appellant 
S.A. GRANNUM, representing the Respondent 


DATE OF 
HEARING: 13th June, 1984 Sault Ste. Marie 


REASONS FOR RULING 


This is an appeal from the Decision of the Liquor 
Licence Board to suspend the dining lounge licence issued to 
Dining Lounge No. 2.of the Licensee for the licensed premises 
herein. 


Upon the commencement of the hearing, counsel for the 
Moellant submitted a preliminary objection that the original 
hearing before the Liquor Licence Board of Ontario was invalid 
and that the Decision of the Board as rendered was ultra vires 
of the Liquor Licence Act of Ontario which requires the 
Chairman to refer an application for a hearing to two or more 
members of the Board designated by the Chairman. -It is now 
acknowledged that the hearing held by the Liquor Licence Board 
was held only by one member, Mrs. M.N. Saunderson. Counsel 
Cited several cases to support his position that in the absence 
of an expressed power of delegation the lack of a statutorially 
prescribed quorum will result in an invalid Decision. 


The Tribunal, having considered the preliminary 
jection, finds that the provisions of Section 12, subsection 
l of the Liquor Licence Act have not been complied with in that 
the hearing was referred only to one member of the Board and 
the Chairman of the Liquor Licence Board was not present at the 
hearing. The Tribunal accepts the argument that based upon the 
decision of the British Columbia Supreme Court in the case of 


} 
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Re: Canadian Pacific Transport Co. and Loomis Courier Services | 
(1976), /2 D.L.R. (3d) p.434 and the Decision of the Manitoba 
Court of Appeal in the case of Re: Inter-City Freight Lines 
Limited vs. Swan River (1972 2 W.W.R. p.31/, the proceedings 
before the Liquor Licence Board and the Decision rendered by 

the Board were a nullity. It was argued that the Tribunal is 
sitting by way of trial de novo only if there is a valid 
Decision in the first place. Similarly, the Tribunal does not 
have the authority to refer the matter back to the Board under | 
Section 14(3) of the Act if the first proceedings were a 
nullity. 





The Tribunal therefor finds that Section 12(1) not 
having been complied with, the Decision of the Liquor Licence 
Board is a nullity and the Tribunal is not empowered to hold a 
hearing into this matter. 


37-1070A 
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MASTERS BUFFETERIA INC. 
(LICENSEE OF SAVANNAH HOTEL) 
APPEAL FROM THE DECISION OF THE 
LIQUOR LICENCE BOARD OF ONTARIO 


TO REFUSE TO ISSUE A PATIO DINING LOUNGE LICENCE 


TRIBUNAL: LACHLAN CATTANACH, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
KENNETH VAN HAMME, MEMBER 
F. THOMAS PEOTTO, MEMBER 


COUNSEL: MYLES F. McLELLAN, representing the Appellant 
S.A. GRANNUM, representing the Respondent 
JAMES H. MATHIESON, representing Fred V. McCann 
NANCY J. TORAN-HARBIN, a party 


DATE OF 
HEARING: 15th February, 1984 Barrie 


REASONS FOR DECISION AND ORDER 


| This is an appeal by the Licensee from the Decision of 
the Liquor Licence Board of Ontario dated the 23rd day of 
August, 1983, whereby an application for a patio dining lounge 
licence in respect of the premises known as the "Savannah 
Hotel" situate in the Township of Innisfil at Stroud, Ontario, 
was refused. 


The Licensee is the holder of a dining lounge licence 
No. 011393 which was originally issued on the 24th day of 
December, 1980. The premises licensed as a dining lounge 
consist of one area with a capacity of 141 persons. 
| On or about the 25th day of January, 1983, the 
Licensee applied to the Liquor Licence Board for a patio 
licence for the said premises. On the 12th day of May, 1983, 
the Liquor Licence Board issued a Notice of Proposal to refuse 
to issue the said patio Licence because the issuance of the 
said licence is not in the public interest, having regard to 
the needs and wishes of the residents of the municipality in 
which the premises is located. A hearing was requested by the 
Licensee before the Liquor Licence Board and, as a result of 
that hearing, the Board issued its Decision refusing the patio 


| 


licence. 
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The application for the patio licence was opposed by 
Fred V. McCann and other area residents. Mr. McCann was called 
as a witness and he stated that he lived approximately 50 feet 
from the Savannah Hotel. He stated that there had been 
frequent problems and that his main objection had been the 
problems of noise, parking and the lack of consideration given © 
by the patrons of the hotel to the residents of the area. Mr. © 
McCann stated that there were frequent problems which resulted 
in calls to both the police and the proprietor of the hotel. 
He stated that on one occasion in the summer of 1983, he had 
called to complain of noise after 11:00 p.m. and received a lot 
of abuse from the proprietor, Peter Vatikiotis. The witness 
stated that there is no patio in existence at this time, but 
that on a half dozen occasions he had seen patrons sitting out 
in front of the hotel at picnic tables drinking beer. The 
witness felt that his property had been devalued because of the 
existing nuisance. On occasion, his driveway had been 
blocked. He stated that the Savannah Hotel is the only : 
commercial enterprise in Cedar Harbour which is mainly a summer 
resort area. Mr. McCann stated that the zoning for the whole 
area, including the area on which the hotel is situate, is 
residential. He stated that a by-law has been proposed 
classifying the hotel as commercial, but that no application 
has yet been made to the Ontario Municipal Board. Mr. McCann 
gave evidence as to other licensed establishments in the area | 
and stated that most of the patrons of the Savannah Hotel did © 
not live in the Cedar Harbour area and drove to the hotel. Mr. 
McCann stated that the quality of life in the primarily 
vacation area of Cedar Harbour would be adversely affected by 
the issuance of a patio licence. He was concerned about the 
increase in noise pollution and that the issuance of a licence 
would be a retrograde step and would serve no useful purpose. | 
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On cross-examination, Mr. McCann acknowledged that he’ 
had known the proprietor of the Licensee for approximately four 
years, but was unable to judge his business ability. He did | 
not know how many calls he had made to the police and he statec 
that he had never called a liquor licence inspector. Mr. 
McCann stated that he had never lodged any formal complaints 
with respect to drinking outside the premises. He also 
acknowledged that his realty taxes had been reduced on appeal 
because of the proximity of his property to the Savannah : 
Hotel. Mr. McCann also acknowledged that Innisfil Park, which. 
is a large municipal park, is north of the hotel and is along | 
the northerly limit of Cedar Harbour. This is an 80 acre park, 
which is very heavily used. Mr. McCann stated that he objectec 
more to the drinking crowd as opposed to the dinner crowd, but) 
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that he would be opposed to the use of the patio for diners 
only. Mr. McCann stated that there would be between 200 and 
300 residences in the area, but that the great majority were 
summer residences only. 


The next witness called was Nancy J. Toran-Harbin who 
is a solicitor practising law in Scarborough, but who resides 
with her husband in the property immediately adjoining Mr. 
McCann's property. Mrs. Toran-Harbin stated in 
cross-examination that this property was their principal 
residence. The witness in opposing the application stated that 
the granting of a patio licence would exasperate an existing 
problem. The patio would be located on the lake side of the 
hotel. The witness stated that she had had previous experience 
with a patio restaurant and that noise over the water would be 
amplified greatly. She stated that the present noise is quite 
significant. She also stated that she had seen beer consumed 
outside of the hotel on occasion late in the evening. She 
stated that the hotel was a "watering hole" located in the 
middle of a residential area and that she also had had problems 
with patrons of the hotel parking in her driveway and had 
received verbal abuse when she asked them to move. The witness 
stated that the hotel provides entertainment in the summer. 

She lives in a fully-detached brick home, but the noise of the 
music is so loud that she can feel the amplification inside her 
home. She stated that immediately beside the hotel is an open 
space which appears to be an unopened road allowance and a 
continuation of Eastern Avenue which has been used as an open 
Space area and as access to the lake. 


On cross-examination, the witness acknowledged that 
Ber property was approximately 150 feet from the lot on which 
the Savannah Hotel was actually located. She stated that she 
had not made any complaints to the liquor inspector, but that 
Mr. McCann had called the police on her behalf when she was 
away. She stated that the Licensee had made an application to 
rezone two lots being Lots 142 and 143 immediately across from 


the hotel in order to create a parking lot, but that objections 


had been filed to the application for rezoning and the change 
in the official plan. 


The next witness called was Mary Schurr who resides on 
Lot 23 across the unopened portion of Eastern Avenue from the 


Savannah Hotel. She referred to the unopened road allowance as 


an open space area and stated that it was used for parking by 
the patrons during the summertime. Mrs. Schurr's property 
would be immediately across from the area on which the patio 
would be constructed. Mrs. Schurr stated that in the 
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summertime the hotel becomes quite noisy at 9:00 o'clock in the 
evening and that she has had numbers of people in her driveway 
and that the driveway has been often blocked. She has phoned 
the police on many occasions. She is concerned that the 
issuance of a patio licence would create far more noise. She 
stated that some of the residents including young people and 
children in the area used the open space as access to the lake 
and that the existence of a licensed patio immediately 
adjoining this open space area used by young people would not 
be appropriate. 


On cross-examination, Mrs. Schurr stated that she 
bought her property approximately ten years ago and that the 
hotel was in existence at that time. She stated that the open 
space area had previously been maintained by the neighbors in 
the area who cut the grass. She also acknowledged that she did 
not hear the patrons of the hotel since air conditioning had 
been installed in the hotel. She stated that the entertainment | 
provided by the hotel consisted of an organ player with drum 
attachments. 


Counsel for the objectors called seven additional 
witnesses who were residents of the area, all of whom objected | 
to the issuance of the patio licence. Their main objection was | 
the additional noise which would be created by the users of the; 
patio, together with the existing parking problems and the 
apparent lack of control of the patrons by the management of | 
the Savannah Hotel. Several witnesses confirmed that people 
were seen sitting at a picnic table on various occasions 
drinking beer and they all felt that the increased noise from 
the issuance of a patio licence would impair the use of their 
property. Most of the witnesses also confirmed that the 
unopened road allowance immediately adjoining the Savannah 
Hotel property had been used and developed by the residents as | 
a swimming area, that the grass had been cut by the local 
residents and that cement steps had been constructed for the 
benefit of the residents. They stated that the construction of 
a patio immediately adjacent to this area would compound the | 
problem. Several witnesses referred to the abusive language 
and the loud noise level which affected the use of the open 
space area. All of the witnesses referred to the substantial |. 
increase in traffic since the Savannah Hotel received its 
dining lounge licence. , 


Counsel for the Appellant called as his first witness | 
Peter Vatikiotis, the proprietor of the Savannah Hotel, who 
Stated that he had been in the restaurant business for over 25 | 
years and had operated the Savannah Hotel for five years. He | 
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stated that the dining lounge liquor licence was issued on 
December 24, 1980, and that he had never had any complaints 
from either the liquor licence inspectors or the Liquor Licence 
Board, itself. The police had attended on a couple of 
occasions, once with respect to a dispute over a room. Mr. 
Vatikiotis felt that he had a good relationship with the Police 
Department. He stated that the dining room lounge was located 
on the ground floor and that there were 12 rooms for rent on 
the second floor together with one meeting room, also on the 
second floor. When questioned about drinking outside of the 
hotel, Mr. Vatikiotis stated that to his knowledge hotel guests 
never did drink outside, but that there was nothing to stop the 
upstairs room guests from taking their own beer Outside. He 
Stated that there was presently parking for 30 cars and that he 
hoped to have a new parking lot constructed on Lots 142 and 143 
across from the Savannah Hotel which would permit parking for 
36 additional cars. He advised that the Township of Innisfil 
had passed the by-law but later, on Ccross-examination, he 
acknowledged that there was a public meeting which had been 
called by the Township of Innisfil re the proposed use of the 
‘parking lot and the proposed change of zoning and amendment to 
the official plan. He advised that the present entertainment 
was an Organ player and singer who had been playing for the 
Savannah Hotel for the past four years. He stated that his 
Current hours of operation were from 11:00 a.m. to 1:00 a.n. 
Monday to Saturday, and from 12:00 noon to 10:00 p.m. “on 
Sunday. He stated that approximately 50 per cent of his 
patrons were from Sandy Cove which was two to three miles away 
and that the rest came from various parts of the Township. 
} 





On cross-examination, Mr. Vatikiotis advised that 
there was not much demand for his rooms and that he had an 
occupancy rate of approximately 20 per cent. He confirmed that 
he had permission from the Township of Innisfil to use the 
unopened portion of Eastern Avenue running to the lake for 
Parking purposes. He also stated that the Savannah Hotel 
building was presently 12 feet from the lot line and that the 
patio would extend in two sections from the rear of the hotel 
to a point approximately eight feet from the water's edge. Mr. 
Vatikiotis was questioned by Counsel for the Liquor Licence 
Board with respect to the petition which was filed as an 
exhibit containing 400 names and he advised that the petition 
had been located by the cash register in the hotel and that the 
signatures of the patrons were requested. He had no knowledge 
as to the residences of the people who signed the petition. He 
also stated that he had no complaints from the residents with 
Tespect to noise, but did acknowledge that he had received one 
Gail. 








| 
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Counsel for the Appellant called as his next witness 
Laurie Franks who was a resident of Alcona and a past member of 
the Innisfil Township Council during the years 1981 and 1982. 
She stated that she had been involved in the planning process — 
for the official plan of the Township of Innisfil. She stated | 
that the area known as Cedar Harbour is part of the Alcona area) 
and was shown to be a growth centre on the official plan. She 
stated that the Alcona population is approximately 4,500 
increasing to 6,000 in the summertime and that the population | 
of Sandy Cove Acres was approximately 2,000 persons. She | 
stated that she was the Vice-President of the Alcona Business 
Association and was present on their behalf in support of the 
application for the patio licence. 


On cross-examination, Mrs. Franks confirmed that the 
official plan for the Township of Innisfil had been approved by) 
the Minister of Housing, but that the zoning by-law to 
implement the official plan had not yet been approved. She | 
confirmed that she was not a member of the Bell Cedar 
Ratepayers Association, but was speaking on behalf of the 
Alcona Business Association. 


Counsel for the Appellant read in as evidence the 
letter of support from the Bell Cedar Ratepayers Association | 
which was introduced as Exhibit No. 10 and also advised that he 
was relying on the Secretary's Minutes of the proceedings 
before the Liquor Licence Board including the copy of the 
Petition containing between 300 and 400 signatures in support 
of the application. , 


Mr. Fred McCann was recalled in reply and advised that 
he had examined all of the signatures on the Petition filed in: 
support of the applicaton for the licence. He stated that only, 
one person was a resident of Cedar Harbour, but that a fair 
percentage of the signatures were residents of what was 
referred to as the Alcona Grove area. 


In argument, counsel for the objectors, Fred V. McCanr 
and the residents of Cedar Harbour, stated that under the 
provisions of Section 6(1)(g) of the Liquor Licence Act the , 
onus is on the objectors to a licence to show that the issuancé 
of the licence is not in the public interest, having regard to. 
the needs and wishes of the residents of the municipality in © 
which the premises is located. He stated that the onus is to — 
-be based on the balance of probabilities and that the concerns’ 
of the objectors must be bona fide. He also stated that regart 
must be given to both the needs and the wishes, and that they | 
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must not represent one particular group. He stated that the 
needs and wishes of those closest must be given the most 
weight. He stated that the word "needs" should be defined as 
the need of the property owner to use his property with quiet 
enjoyment. He stated that concerns with respect to traffic, 
parking and zoning were matters of concern which were valid 
concerns of the needs and wishes. He stressed that the quality 
of life issue is the most important issue and that the granting 


of a patio licence would be a step towards the destruction of 
that quality of life. 


| Counsel for the Liquor Licence Board argued that the 
greater weight should be given to the evidence of the persons 
who appeared at the hearing as they were the persons most 
directly affected. They were able to speak directly on the 
change in the quality of life. He stated that it was 


significant that only one person who Signed the petition was a 
resident of Cedar Harbour. 





Counsel for the Appellant stated that there was no 
2vidence before the Tribunal that the people who signed the 
Petition did not represent Cedar Harbour. He referred to the 
Jecision of the Liquor Licence Appeal Tribunal in the case of 
zeaside Restaurant, Volume 1, page 1, and sumitted that a 
otoper definition of "the public" is not the entire 
Municipality, but is the general serving area and suggested 
-hat this would be within a radius of five miles of the 
savannah Hotel. He referred to the evidence in support of the 
application for the licence as being the signed Petition of 
ipproximately 400 residents of the communities in the area, the 
setter from the Bell Cedar Ratepayers Association and the 
endorsement of the Alcona Business Association by the 
ittendance of an executive member of that association. He 
suggested that in interpreting Section 6(1) (g) of the Act, the 
teeds and wishes can be satisfied by determining limited times 
»9£ operations for the patio. He acknowledged that parking is a 
stoblem, but that the Appellant is taking all steps within his 
lower to alleviate the parking problem. He pointed out that 
‘he objectors to the patio licence were also objecting to the 
‘toning amendment to create the new parking lot and that the 
‘Tanting of a patio licence would result in a better facility. 
| Upon a review of the evidence, the Tribunal is of the 
pinion that the application for the patio licence must be 
refused. The Tribunal has heard the direct evidence of ten 
lesidents of the immediate area, all of whom objected to the 
‘Ssuance of the licence, and all of whom indicated that the 
uality of life for them would be adversely affected by the 
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issuance of the said licence. The licencing of an outside 
patio in the middle of a residential area would create 
additional noise and would create additional incidents of | 
nuisance to the residents. The Tribunal heard a lot of 
evidence with respect to the use of the road allowance by the 
residents for beach purposes and this would be severely | 
restricted by the construction of a licensed patio only 12 feet | 
from the property line and eight feet from the water's edge. | 
The Tribunal agrees that the onus under Section 6(1)(g) of the 
Liquor Licence Act is on the objectors to show that the | 
issuance of the licence is not in the public interest, having 
regard to the needs and wishes of the public, but the Tribunal 
is of the opinion that this onus has been satisfied. The only | 
evidence called on behalf of the Appellant was the evidence of/ 
the representative of the Alcona Business Association and the 
indirect evidence of the petition of 400 signatures, virtually | 
all of whom came from outside of the Cedar Harbour area. No © 
member of the executive of the Bell Cedar Ratepayers 
Association was called to give evidence and there was no other 
direct evidence of citizens in the area supporting the 
application for the licence. 





Accordingly by virtue of the authority vested in it | 
under Section 14(3) of the Liquor Licence Act, the Tribunal | 
hereby confirms the Decision of the Liquor Licence Board dated | 
the 23rd day of August, 1983. 

i | 
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| REASONS FOR DECISION AND ORDER 


| This is an Appeal from the Decision of the Liquor 
Licence Board of Ontario dated the 12th day of July, 1984, 
whereby the Board refused to issue Special Occasion Permits to 
the Appellant on the grounds that the Appellant did not comply 


with the provisions of Section 39(2) of Regulation 581/80 under 
the Liquor Licence Act. 


The Board, in its Decision, stated that the Appellant 
nust either apply for Supplementary Letters Patent broadening 
its objects to conform to Section 39(2) of the Regulation or 
the Society must obtain registration under the Income Tax Act. 
Counsel for the Board acknowledged that the Letters Patent of 
the Appellant were sufficiently broad to comply with the 
requirements of Section 39(2) and that the question to be 
jJetermined on the Appeal was whether the Appellant was 
organized for the advancement of charitable, educational, 
teligious or community objects. 





Counsel for the Board called as its only witness Lorna 
J. Rankin, the manager of the Special Occasions Approval 
Jivision of the Liquor Licence Board, whose duties were to 
*nsure that permits are properly issued. She stated that in 
otder to qualify for a Fund Raising Permit, an Organization 
nust prove to be charitable in nature either with an income tax 
qumber or its charter must indicate that it was incorporated 
for charitable objects. Each application is reviewed on its 
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own merits. Four Fund Raising Permits had been issued to the 
Appellant on May 13, 1984, May 27, 1984, June 17, 1984 and June 
23, 1984. The witness stated that the Appellant did file with : } 
the Board financial information with respect to the May 13 
permit, but the information submitted had neither been signed 
nor audited. No information, financial or otherwise, was id 
received with respect to the other permits. The witness stated! | 
that on June 21, 1984 the Board issued a notice that no more . | 
Special Occasion Permits would be granted. She stated that the | 
Board had no evidence as to where the money was going in order | | 
to determine whether it was being used for charitable purposes. 


On cross examination, the witness acknowledged that 
pursuant to Section 39(4) of the Regulations the holder of a 
Special Occasion Permit for fund raising shall, when required 
by the Board, submit to the Board a statement completed by a 
public accountant detailing receipts, expenses and the total 
cash proceeds donated for charitable, educational, religious or 
community purposes. It was acknowledged by Counsel for the | 
Board in argument that no request for financial statements . | 
pursuant to Section 39(4) of the Regulations had been made to | 
the Appellant. 


Mr. Power who is the President of the Appellant 
organization testified on behalf of the Appellant and filed a | 
series of exhibits including a letter from the Canadian Cancer — 
Society dated June 21, 1983, confirming acceptance of proposed © 
funds for a special event, a clipping from the Toronto Sun | 
dated June 18, 1983 giving details of a fund raising event, a 
clipping from the Etobicoke paper dated April 23, 1984 
providing a record of prior weekly events, a copy of a letter | 
from the lottery licensing officer of Etobicoke issuing a 
lottery licence, copies of three press releases re the Lori 
Young fund raising events. The witness testified that in | 
correspondence and conversation with the Ministry of Consumer 
and Commercial Relations he was advised that the existing 
Letters Patent of the corporation were sufficient and there was 
no need to amend the objects in the Letters Patent. He . 
confirmed that he had never been requested for audited 
financial statements with respect to the events for which prior 
Special Occasion Permits for fund raising had been issued and | 
that he had never been told by the Liquor Licence Board what |! 
the real problem was. On cross examination, Mr. Power stated 
that there are regular monthly meetings of the executive and | 
that minutes are kept of these meetings. He confirmed that | 
there were two bank accounts and that the President and | 
Vice-President have signing authority for the bank accounts. 

He filed as an exhibit a financial statement for the period 
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‘ending March 31, 1984. He acknowledged that the organization 
was incorporated as a non-share capital corporation in 1977 and 
that it had been inactive until 1983 when it was revived. He 
stated that the the Society had made donations to Etobicoke 
‘Minor Hockey Association, had hosted a softball tournament, had 
provided approximately $1,600.00 in aid to the Corner family, 
‘approximately $2,500.00 to the Lori Young fund and had provided 
‘money to the Scott family. The witness confirmed that as 
President of the Society he was a volunteer and was unpaid. 


| Counsel for the Board, in argument, referred to the 
Decision of the Liquor Licence Appeal Tribunal in the Appeal of 
‘Toronto Area Gays, Volume 4, Page 117, wherein the criteria was 
|set out to determine whether an applicant qualified for a 
‘Special Occasion Permit for fund raising. This decision stated 


_ithat the nature of the entity must be determined and, secondly, 





\the role it performs must be examined. Counsel for the Board 
acknowledged that the Appellant meets the requirements with 
‘Tespect to the nature of the entity in view of the fact that it 
has obtained Letters Patent for a non-share capital corporation 
and the objects in the Letters Patent are "to promote and 
enhance the culture of Newfoundland in particular and the 
Atlantic Provinces in general". In addition, evidence was 
filed setting out the various types of cultural, athletic, 
‘recreational and fund raising projects of the Society as 
‘contained in the by-laws. However, Counsel argued that there 
Was no evidence as to the role that the Society performed in 
order to establish it as an active organization or association. 
He stated that the financial statements filed as exhibits 
showed only $1,500.00 donated for charitable donations or other 
projects. He argued that the Society must establish a track 
‘Tecord in order to qualify the charitable role for the Society. 
‘He stated that the Board had issued three permits and there was 
‘no evidence filed to show the results from the three events. 
Counsel argued that the Appellant was not entitled to a permit 
‘unless they can show that they are engaged in the advancement 
of either charitable, education, religious or community objects. 


Mr. Power argued on behalf of the Appellant that the 
Municipality, under its requirements, would only permit bona 
fide community organizations to use the building. He further 
argued that the issuance of a lottery licence with the approval 
of the municipality indicates the use of funds for recreational 
activities and referred to the past successful fund raising 
activities. He stated that if the question of disposition of 
funds had come up or if there had been a request for 
‘Information pursuant to Section 39(4) of the Regulations, this 
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information would have been provided, but it was the 
responsibility of the Board to ask for this information, not 
the responsibility of the Appellant to provide it voluntarily. 


Mr. Power argued that the newspaper articles which are a matter 


of public record indicated that the Society had been judged to 
be a non-profit fund raising group in the community. 


Upon reviewing the evidence before it, the Tribunal is. 


of the opinion that the Appellant does comply with the 
requirements of Section 39(2) of Regulation 581/80 of the 
Liquor Licence Act and that it has met the requirements of 
qualification as set out in the Appeal of Toronto Area Gays. 
Counsel for the Board has acknowledged that the Appellant has 
proper Letters Patent for a non-share capital corporation and 
that there is no need to amend the objects in the Letters 
Patent. The Tribunal finds that there is sufficient evidence 
to satisfy the second requirement in that the role that the 
Appellant performs is for the advancement of charitable, 
educational, religious or community objects. In order to 
qualify, it must only show compliance with one of those 
categories and it is shown from the evidence of Mr. Power that 
the Appellant has made contributions for both charitable and 
community objects. We would point out that the Board is 
entitled to continue to monitor each event for which a Special 
Occasion Permit for fund raising is issued in that it may 
require the holder of the permit to comply with the provisions 
of Section 39(4) of the Regulations. 


The Tribunal, therefore, allows the Appeal and directs 


the Board to issue Special Occasion Permits for fund raising to 
the Appellant, subject to the Appellant complying with all 


other requirements with respect to any permit as set out in the 


Liquor Licence Act and the Regulations thereto. 
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APPEAL FROM THE PROPOSAL OF THE 
LIQUOR LICENCE BOARD OF ONTARIO 


To approve the issuance of a dining lounge and patio 


dining lounge licence subject to certain terms and 
conditions 


PICCOLO CASTELLO TRATTORIA LTD. 
(PICCOLO CASTELLO TRATTORIA RESTAURANT) 


JOHN YAREMKO, Q.C., CHAIRMAN 
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NEIL VOSBURGH, MEMBER 


BURNS PROUDFOOT, appearing in person, and 
as agent on behalf of Mrs. Mary Proudfoot and 
Nottawaga Creek Ratepayers Association. 


JOHN RINGER, representing 

Wahnekewening Beach Cottage Owners Association and 
North Nottawaga Beach Cottagers Association 

James Scott 


Digs eee Gerais representing 
Piccolo Castello Trattoria Ltd. 


S.A. GRANNUM, representing the 
Liquor Licence Board 


10th July, 1984 
REASONS FOR RULING - NO JURISDICTION 
NE OL UL LUN 


The application for the licences herein was made on 


che 9th of November, 1983. A public meeting under section 6 
‘4) for the purpose of receiving the representation of the 
reSidents of the municipality to the Board concerning the 


76 


application under section 6(3) was held on the 20th of March, 
1984. At that meeting representations were made on behalf of 
Burns Proudfoot, Mrs. Mary Proudfoot, a member Nottawaga 
Creek Ratepayers' Association, James Scott and representa- 
tives from the Wahnekewening Beach Cottage Owners Association 
and North Nottawaga Beach Cottagers Association~- namely all 
of the persons on whose behalf representation is made today. 
At the conclusion of the meeting the member of the Board 
holding the meeting announced the decision to issue the 
licence subject to conditions. 


Mr. Proudfoot at that time gave notice that he 
would appeal. On the 5th of April, the Board issued a notice 
of proposal to issue the licence subject to conditions. On 
the 2nd of April, Philip Adams on behalf of concerned 
cottagers (North Nottawaga Beach Cottagers Association) had 
written to the Board appealing the decision. On the 7th of 
April, Proudfoot wrote to the Tribunal appealing the 
decision. 


On the 18th of April the Board gave notice of a 
hearing to be held on the 19th of June. At that time as set 
out in a letter dated June 19th from the Chairman to Mr. 
ESS Lee acisher ses it was mutually agreed by yourself and counsel 
for the persons in opposition, that is, Mr. John L. Ringer, 
that this matter should be entertained by the Commercial 
Registration Appeal Tribunal..... . 


The Tribunal on its own initiative has raised the 
issue of its jurisdiction to hold the hearing. The Tribunal 
has had occasion to review the consideration of jurisdiction 
in, re: .Centennial College. 2981 (5) LG .he Tt. 9 At wageso tite 
general principle is set forth: 


"The jurisdiction? ofthe Iribunal 
must be found within the statutes by 
which the Tribunal is governed. The 
Tribunal is bound by the law as all 
authorities are bound by the law. 
The Tribunal's authority and powers 
have to be found within The Act. It 
is bound to interpret and apply The 
Act as the legislature has decreed." 


ia 


g@he Tribunal therein cited The Act; page 7-- 
(with reference to a hearing by the Tribunal)-- 
Section 14: 


(2) "any person to whom a notice is given under section 11 
fay require a hearing by the Tribunal by giving notice in 
accordance with sub-section (1) notwithstanding that he has 
not first required a hearing by (1) the Board." 


Bection 12: 


(1) "Where the Board is required to hold a hearing under 
@ection 11: 


section 11: 
(1) "Where the Board proposes 
(c) to attach terms and conditions to a I CenCe Ace, 
it shall serve notice of its proposal together 
with written reasons therefore, on the applicant... 
(3) "A notice under sub-section (1) shall inform the 
Meo cant... that He is entitled to a hearing by the 
Board....and he may so require such a hearing." 
im is clear that the three SCCULONS iSeC Lanse yal eekly 


must be read together in the determination of the Tribunal's 
ferisdiction. 


No hearing under section 11 has been required by the 
applicant for licence to be held under Section 12. Counsel 
for the Appellant has stated that the Applicant made no 
Xbjection at the Board hearing on June 19th. vost he. spoard 
wolding a hearing. The Tribunal is of the opinion chat that 
loes not prevent the issue of jurisdiction to be considered 
yy the Tribunal. In the Centennial case on Page 9 the 
fribunal reiterating its basic Dranca ple. tChate thesTribunal is 
pound by the provisions of the Statute said this: "The 
siquor Licence Board of Ontario cannot confer jurrsdiction -on 
she Tribunal; it is the legislature that confers jurisdiction 
4pon the Tribunal. The Tribunal must take its powers, and 
its authority must emanate from the Statute." The Board 
cannot confer jurisdiction upon the Tribunal neither can the 
garties confer jurisdiction upon the Tribunal, which is not 
xrovided for by statutes. And this is so whether such is 
lone by consent or lack of objection. 
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In considering section 14(1): 


"Any party to a proceeding before the 
Board under “section” 122. 2.. 


The Tribunal has had occasion in re Brantford Harlequin Rugby 
ClUBA1LOS2 E06) Exlbeii ls ate Pagevl0 coxstrate a> prio vores 
"Counsel for the club has submitted that before the Tribunal 
can exercise this power set out in sub-section 5, the hearing 
itself must be properly constituted. The Tribunal agrees. 
Accordingly before there can be an appeal from a proceeding 
before the Board, that proceeding must be properly 
constituted. The Tribunal finds that is not the case in this 
instance. The right to give notice requiring a hearing is 
given to the Applicant; it is he who is entitled to a hearing 
by the Board. 


In considering 14 (2): 


"Any person to whom a notice is given 
under section 11 may require a hearing 
DY ene wiri pune ay... 


The. Tribunal is ofthe opinion that the <<.“ any person’, 
restricted to those referred to in the section, namely the 
holder or the applicant (as in this instance). The Board 
cannot confer the entitlement to a hearing upon someone 

.who is not entitled under the section; it cannot confer 
upon someone a right of appeal by virtue of the giving a 
notice: 


The Tribunal has had occasion to express its 
opinion upon a review and redetermination of public interest 
in re Franks Restaurant 1962'6 L.U.A-T. © Page 11% 


"The Tribunal finds that the 
legislature intended that the 
Tribunal provide a further 
opportunity for a review of a matter 
at the instance of the pvublic via a 
member thereof and a redetermination 
of the public interest having regard 
to the needs and wishes of the public 
in the municipality in’ which the 
premises is located in those 
instances, where the Board has issued 
a Notice of Proposal to Refuse and 
then decided to issue after a 


Wearing. 2° 1 * = 
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The Tribunal notes SeCCCiongilatL je 


"Where an Applicant.... does not 
require a hearing by the Board in 
accordance with Sub-section 3 the 
Board may carry out the proposal 
Stated in its notice under sub-— 
sectione(1 ) A" 


For the Tribunal to hold a hearing and come perhaps to a 
different conclusion would interfere with the power of the 
Board given by the Legislature under section BUSCLe 


Accordingly the Tribunal finds it has no 
purisdiction to hold a hearing in the matter requested. 
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VASILLIOS OUZOUNIS, Licensee of 
PROS RESTAURANT now known as 
OCEAN QUEEN RESTAURANT 


APPEAL FROM THE DECISION OF THE 
LIQUOR LICENCE BOARD OF ONTARIO 


to refuse to remove the terms and conditions 
attached to the Dining Lounge licence. 


RE: COXHEAD, JOAN 
FRASER, LUBA 
GLEN ANDREW COMMUNITY ASSOCIATION 
MUSHINSKI, ALDERMAN MARILYN 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
LACHLAN CATTANACH, Q.C., MEMBER 
ROBERT COWAN, MEMBER 


COUNSEL: PAUL J. SCHRIEDER, Q.C., representing the Appellant 
COUNSEL: S. A. GRANNUM, representing the Liquor Licence Board 


JOAN COXHEAD, representing the Local Residents 

LUBA FRASER, representing the Local Residents 

GAY ABBETE, Agent on behalf of Alderman Marilyn | 
Mushinski and Glen Andrew 
Community Association 


DATE OF 
MEETING: 25th July, 1984 


REASONS FOR RULING 


The licence herein is subject to certain terms and 
conditions. An application for a removal of the terms and 
conditions was made on or about the 28th day of September, 
1983. A Notice of Proposal to refuse to remove the terms and 
conditions was issued by the Liquor Licence Board of Ontario or 
or about the 16th of November, 1983. A Notice of a hearing, 
dated the 29th of November, 1983, was issued for a hearing in | 
the matter before the Board which commenced on the 19th day of! 
January, 1984. The Board members present at the commencement 
of the hearing were the Rev. Canon B.G. Brightling, Ms. K. J. 
Arkin. The hearing was adjourned and was continued on the 26tl 
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day of April, 1984 before a panel of the Board consisting of 
the Honourable Michael Starr and the said Mss Kk. J. Arkin. The 
Decision with respect thereto, Exhibit 1B, in the matter was 
signed by the Honourable Michael Starr and Ms; Ke J. Arkin. 
It has been submitted on behalf of counsel for the 
Appellant that the procedure followed by the Board including 
that change which consisted of the change of the panel and the 
finalization of a Decision by a panel who did not sit in total 
on the 19th of January but only on the 26th of April, 1984 made 
the Decision a nullity and that the Decision never existed. 


The Tribunal agrees that the said Decision of the 
26th of April was a nullity. The Tribunal has made an oral 
decision of June 13th not yet reported, in re: Federico and 
Yolande Marrelli, licensees of Country Place Tavern, where 
having found that since the Decision of the Liquor Licence 
Board was a nullity, the Tribunal ruled it was not empowered to 

hold a hearing in the matter. 


| Counsel for the Appellant has also submitted that 
the Tribunal has the power to hold a te-hearing. The Tribunal 
‘has had occasion to have decided that once the Decision is made 
and issued the Tribunal is functus officio. 





| The Tribunal has followed the procedure set out in 
the Manual of Practice prepared by D. W. Mundell. Q.C. in which 
there is referred on page 26, 7(1). 

| "Doctrine of 'functus officio’: 

| Under this doctrine when a Tribunal has 

conducted its hearing and has arrived at 

| and delivered its final Decision and 

Order, the Tribunal can take no further 

action the powers of its offices are 

exhausted. It cannot therefore change its 
decision or vary it in any way. 


Because of the strictness of this rule, 
; many statutes provide that a Tribunal may 
reopen its decision and vary it or may 
make a new decision. In the absence of 


| such a provision, a Tribunal cannot do so." 
| 





Accordingly, the Tribunal is not enabled to re-hear and as a 
result of such re-hearing, change its Decision of July 9, 1980. 


| Accordingly, the Tribunal finds it has no 
jurisdiction to hold a hearing in the matter requested. 


13-1049A 
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GEORGE TATSIOPOULOS 
(VANCKERS RESTAURANT) 


APPEAL FROM THE DECISION OF THE LIQUOR LICENCE BOARD 
OF ONTARIO 


TO REFUSE TO ISSUE A LICENCE 
TRIBUNAL: LACHLAN CATTANACH, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
KENNETH VAN HAMME, MEMBER 
ROBERT COWAN, MEMBER 
COUNSEL: S. A. GRANNUM, representing the Liquor Licence Board 
KEVIN O'SHEA, representing Tom Jakobek 
BRIAN G. McKENNA, appearing in person 
No one appearing for the Appellant. 
DATE OF 
HEARING: 6th June, 1984 
DECISION AND ORDER 
BY VIRTUE OF THE AUTHORITY vested in it under Section 14(3) of 
the Liquor Licence Act, no one appearing for the Appellant, thi 


Tribunal hereby confirms the Decision of the Liquor Licence 
Board dated the 6th day of March, 1984. * 


* Note: The above decision was filed with the Supreme Court » 
of Ontario (Divisional Court) for Judicial Review. 
It had not been concluded at the time of this 
publication. 


19-0842A 
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373857 ONTARIO LIMITED 
(LICENSEE OF BOBBY JO'S RESTAURANT) 


- APPEAL FROM THE DECISION OF THE 
LIQUOR LICENCE BOARD OF ONTARIO 


REFUSING TO ISSUE AN ENTERTAINMENT LOUNGE LICENCE 


TRIBUNAL: LACHLAN CATTANACH, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
BARBARA SHAND, MEMBER 
F. THOMAS PEOTTO, MEMBER 


COUNSEL: W. BRUCE AFFLECK, Q.C., representing the Appellant 
S.A. GRANNUM, representing the Liquor Licence Board 
ROBERT HOLLAND, representing the City of Oshawa 


DATES OF 14th December, 1983 and 
HEARING: 7th February, 1984 Oshawa 


REASONS FOR DECISION AND ORDER 
ee NN IND ORDER 


This is an appeal by the Licensee from the Order of 
the Liquor Licence Board of Ontario dated the 28th day of July, 
1983, whereby an application for an entertainment lounge 
licence in respect of the premises known as "Bobby Jo's 
Restaurant" situate at 633 King Street East, in the City of 
Oshawa, was refused. 


The Licensee is the holder of a dining lounge licence 
No. 021439, which licence was originally issued in December of 
1978, and the Appellant has been the licensed owner of the 
premises since June of 1981. The premises licensed as a dining 
lounge consist of two areas with a total capacity of 202 
persons. 


| On or about the 8th day of March, 1983, the Licensee 
applied to the Liquor Licence Board for an entertainment lounge 
Licence for the said premises. On the 24th day of May, 1983, 
-he Liquor Licence Board issued a Notice of Proposal to refuse 
-O issue the said entertainment lounge licence because the 
issuance of the said licence is not in the public interest 
laving regard to the needs and wishes of the residents in the 
tunicipality in which the premises are located. A hearing was 
‘equested by the Licensee before the Liquor Licence Board and, 
1S a result of that hearing, the Board issued its decision 
‘efusing the entertainment lounge :icence. 
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Mr. Holland, counsel for the City of Oshawa who was 
opposing the application, called as his first witness Bruce 
Hunt who was the Head Planner of the Planning and Development 
Department for the City of Oshawa. The licensed premises are 
situated in a small commercial plaza on the south side of King 
Street which is a main thoroughfare permitting one-way traffic 
in an eastbound direction at this location. There are actuall} 
two separate plaza buildings at this location which are side by 
side. The areas to the south, east and west are mainly | 
single-family residential. There is a larger commercial area 
on the north side of King Street across from the subject site, 
but to the east of this commercial area there is located a 
church and a separate school. The witness gave a history of 
the zoning of the site from the time that it was rezoned from 
residential to retail commercial in 1970. It appears that in 
1978 an application was made to the local Committee of 
Adjustments for a variance from a requirement of 74 spaces to 
permit a restaurant down to a minimum of 67 spaces and this 
variance was granted. In October of 1982, the Licensee 
introduced entertainment in the form of exotic dancers in 
conjunction with the dining lounge licence and the premises 
have been used for this purpose since that time. It appears 
that immediately after the Licensee introduced the adult 
entertainment, many letters of objection were sent by resident 
of the area to the Mayor and Council of the City of Oshawa. 
Copies of these letters were filed with the Tribunal. Mr. Hug 
testified that, as a result, the Council of the Corporation of 
the City of Oshawa, passed a By-law No. 13-83 to define the 
areas in the municipality in which Adult Entertainment Parlour 
may or may not operate which did not include the location whic 
is the subject of this appeal. The by-law approved three area 
for Adult Entertainment Parlours, one of which was in the 
downtown core of the City and the other two were located in 
industrial areas on the west limits of the City of Oshawa. Mr 
Hunt testified that these areas were selected because of their 
relative suitability for the purposes of Adult Entertainment 
Parlours. One of the matters to be considered in determining» 
the approved areas was their proximity to residential areas af 
the location of schools and churches. In addition, the origit 
of patrons to these premises was a matter to be considered. | 
stated that the Bobby Joe's restaurant is in a strip commercié 
area, but the general area is mainly residential and is not ) 
close to a major market draw for adult entertainment. Mr. Hur 
testified that if there was an application at this time for | 
approval to construct the commercial plaza which includes the | 
restaurant together with offices and a balance of retail spact, 
the minimum parking requirements of the City of Oshawa zoning 
by-law would be 93 parking spaces and that since there are on. 
67 parking spaces in the plaza, this would be a shortfall of ; 
spaces. | 
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On cross-examination, Mr. Hunt confirmed that the 
mula to determine the minimum requirement for parking spaces 
3. in accordance with By-law No. 55-73 and that there were 
sious other violations of the minimum parking requirements in 
2 City. He also confirmed that there were other taverns 
shin the City of Oshawa close to churchs and schools, 
sluding the Simcoe Tavern and the Corral Restaurant. He 
30 confirmed that Bobby Jo's Restaurant had a history of 
-ertainment prior to the strip shows and that the restaurant 
ild be an appropriate commercial site according to the zoning 
‘law established in 1974. Mr. Hunt also confitmed that there 


| never been any prosecution commenced by the City of Oshawa 
linst Bobby Jo's Restaurant. 


The next witness called by Mr. Holland was Michael 
sky who operates a restaurant business in the adjoining 
za and he appeared in opposition to the application for the 
ertainment lounge licence. Mr. Bilsky testifed that since 
/ inception of the strip show type of entertainment, there 
| a serious parking problem in both the plaza where his 
tuarant is located and in the adjoining plaza where Bobby 
s Restaurant is located. Mr. Bilsky testifed that his 
taurant which is a take-out type of restaurant, is located 
the far end of the adjoining plaza and there are 
toximately 20 parking spots for their plaza. He testified 
t many times on a Thursday and Friday night the parking lot 
totally filled by customers of Bobby Jo's Restaurant. He 
ted that many of his customers drive in and leave without 
ering his premises because there is no parking. He also 
ected to the problem of harassment of his staff by customers 
Bobby Jo's Restaurant and general problems because of the 


e of person drawn to the adult entertainment offered by the 
ensee. 


On cross-examination, Mr. Bilsky confirmed that there 
parking available at the rear of his premises and that 
re was no sign to indicate that there was parking in the 
r. He stated that there was a sign at the entrance to his 
za limiting parking to patrons of that plaza, but that the 
n did not stop the problem. He stated that he had 
plained to the Oshawa police on at least four occasions Over 
last month. The problems mainly exist on a Thursday and 
day night. He stated that he could not consider the use of 
ay-duty policeman because he could not afford this cost. 
‘Bilsky acknowledged that he had not talked to the manager, 
that he had phoned on occasion giving a list of car licence 
2eTS, but had very little response. 


| 
| 


} 
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The next witness called by Mr. Holland was Frona 
Stouffer who had operated a variety store near Bobby Jo's 
Restaurant. She stated that her lease was terminated and the 
reason given was the fact that she was objecting to the 
operations being carried on at Bobby Jo's Restaurant. She | 
stated that many of her customers objected and that she had | 
many problems with the behaviour of the patrons From the 
restaurant, including broken bottles, patrons being sick and 
other unsightly behaviour. She stated that the problems only 
commenced after the restaurant began providing the adult 
entertainment. Mrs. Stouffer stated that many of her customer) 
complained to her that they were being harassed and young 
children stopped coming to her store. 





On cross-examination, Mrs. Stouffer stated that her 
business dwindled down to practically nothing. She stated tha’ 
patrons of Bobby Jo's Restaurant started to line up at 11:15 
the morning and that there were continuous shows all day. Shel 
acknowledged that she had difficulty paying rent and that this: 
had been a problem prior to October of 1982. She, however, 
stated that in August of 1982 business had improved and had |} 
Continued to improve during the months of September and Octobe 
of 1982. It was only after the Licensee began to provide the 
adult entertainment that she had a drastic reduction in her 
business. Mrs. Stouffer confirmed that she presented petition 
to the City of Oshawa, the Durham Board of Education and the 
Durham Separate School Board, asking for a by-law to control 
the type of entertainment. Mrs. Stouffer confirmed that she . 
has four children, one of whom is still going to school in the) 
area, and that she lives on Wilson Road, several blocks south 
of King Street. She stated on re-examination that children 
from the residential area adjoining the plaza walked by the | 
plaza on the way to and from school, but that once the adult 
entertainment was provided by Bobby Jo's Restaurant, children? 
stopped coming into her store. 








The next witness called by Mr. Holland was Mrs. Lindé! 
Dionne, a member of the Board of Trustees of the Durham Board | 
of Education. She stated that at a meeting of the Board held; 
on November 8, 1982, a petition was presented by Mrs. Frona } 
Stouffer objecting to the adult entertainment provided by Bobl: 
Jo's Restaurant and that this petition was supported by 
approximately 40 residents of the area who were present at thi’ 
meeting. As a result, the Board passed a resolution objectiny 
to this type of entertainment being permitted at this locatioi 
and gave as their reasons their concern for the safety and 
moral issues involved for hundreds of young people in Oshawa. | 


Mrs. Dionne testified that there are approximately 4,200 
] 
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udents attending six elementar 


e@ area. She stated that traffic was very heavy and that the 


sorderly conduct of patrons of Bobby Jo's Restaurant should 
t have to be tolerated by any student. 


y and two secondary schools in 


The next witness called by Mr. Holland was Thomas 
mons, a member of the Durham Regional Separate School 
ard. He objected on behalf of the Board to the application 
f an entertainment lounge licence. He stated that a separate 
1001 was located across the street and very close to the 
sensed premises and that approximately 200 elementary school 
[ldren attended this school. He stated that there was no 
jection to the original application for a family restaurant, 
> that when the "strip joint" was opened by the Licensee the 
tham Regional Separate School Board requested the City of 
lawa to bring in legislation for prohibiting this type of 
‘tation. He stated that he received several calls from 
cerned parents in the area as did other members of the Board 

he went down to view the site and talked with various 

‘ghbours. Mr. Simmons stated that on November 17, 1982, he 
it down to the school after teceiving calls from two parents 
_ found that patrons of Bobby Jo's Restaurant were using the 
001 parking lot. Mr. Simmons confirmed that the Durham 
‘ional Separate School Board still objected to the 
lication for the entertainment lounge licence. 
| Geoffrey Francis Holt who Operates a pet food business 
ithe plaza was called and expressed his opposition to the 
lication. He confirmed that he was opposed to the present 
ertainment mainly because of the behaviour of some patrons 
Bobby Jo's Restaurant and because of certain harassment to 
2 of his female employees. He stated that the plaza as a 


le was degraded and that the Operation had an effect on that 
| want to use other facilities 


-ion of the community who may 
che plaza. He had had much correspondence with the landlord 
fing out his objections, including the interference with 
uate parking for his customers. He confirmed that he had 
ed the police department, but was told by the police 
.cer attending at the plaza that they could not respond to 
fate complaints. He stated that since the restaurant was 
the form of exotic dancers, his 


"iding the entertainment in 
'S tevenue had declined by approximately 15 percent and he 
Restaurant's operations. 


‘ibuted it to the Bobby Jo's 














| The next witness called by Mr. Holland was Clay 

‘Pson who was a general insurance agent and had been in the 
a for approximately five years. He stated that he opposed 
feenge in the licence as it would increase the parking 


} 
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problem. He stated that most accounts were paid by women 
clients and several women had phoned to say that they would no 
come to the plaza because of the behaviour of Bobby Jo's 
Restaurant's patrons. He instructed his employees not to park 
in the rear parking lot because of possible harassment. He 
also confirmed that he has made arrangements to attend at 
clients' homes to pick up cheques in payment of accounts when 
they refuse to come to the plaza. Mr. Thompson also confirmed 
that his solicitor had written to the landlord on his behalf 
complaining about the lack of parking. 


Mr. Holland called two more witnesses, one Maureen 
Daigle, who represented a women's group called "Outreach". He 
group was concerned about violence against women and children 
and she was opposed to the type of entertainment at Bobby Jo's 
Restaurant being permitted anywhere in the City. She stated 
that children are at risk when they are in the vicinity of 
strip shows. Mrs. Daigle does not live in the immediate area, 
but resides on Northgate Crescent in the Taunton Road area. 
The other witness called by Mr. Holland was Mrs. Debra Lee Dor 
who stated that she was a concerned local citizen. She has tw 
children aged nine and 11. She stated that she used to be a- 
customer of the plaza but would only patronize the plaza befo1 
11:30 in the morning. She stated that she would no longer 
permit her children to go to the variety store in the plaza. 


Mr. Grannum, counsel for the Liquor Licence Board, 
called as a witness Charles Rycroft, an investigator with the) 
Board. Mr. Rycroft had made three inspections and had filed 
three reports dated August 1/7, 1982, October 15, 1982, and 
January 25, 1983. The main reason for his investigation was ' 
monitor the liquor and food ratios and the investigation in 
January of 1983 was an intense investigation over a period of 
two days. On January 13, he found that the food sales 
represented 38 percent of the total sales and on January 14, : 
the food sales represented 36 per cent of the total sales. Hi 
stated that the failure to meet the required ratio was only 4: 
marginal infraction. | 


Allan L. Leslie, an inspector with the Liquor Licene) 
Board for nine years, was called and confirmed that his 
territory was the whole of the Durham region. He was request! 
by Sergeant Baker of the Durham Regional Police Department to 
attend at the premises to inspect all of the operations 
including the food operation. He confirmed that he visited | 
Bobby Jo's Restaurant 14 times in 1983 and that at all times * 
the service of food seemed adequate. He stated that he was vr: 


} 
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ware of any audience participation or indecent exhibitions 
ith respect to the exotic dancers. He also checked on the 
ossibility of minors being in the premises together with the 
jestion of- supplying liquor to intoxicated persons. On 
oss-examination, Mr. Leslie confirmed that he was satisfied 
vat the present operation was complying with the requirements 
( the Board. He stated that there was a parking problem in 
ye front of the premises from time to time, but he was always 
ble to park at the back of the premises. He stated that the 
inagement of the restaurant was always very co-operative. 


| Mr. Affleck called as his first witness for the 
ppellant Detective Sergeant Frederick Baker of the Durham 
hgional Police Department. He was responsible for the 
ispection of taverns and had been to Bobby Jo's Restaurant 
itween ten and 15 times over the past year. He usually 
etended the restaurant in the evening, but was there once or 
yice in the afternoon. He stated that he never had any 
touble parking, but that he always parked either behind the 
tilding or in the parking lot of the adjoining plaza. He 
ated that he recommended approval of the application for the 
stertainment lounge licence mainly because it would prohibit 
Inors from entering the licensed premises. However, he 
*nfirmed that he had never seen any children in the premises 
| any of his visits. He confirmed also that he had had no 
soblems with the management of the restaurant and that there 
id been no increase in the accidents in the area as a result 
) the traffic flow. He confirmed that there had been some 
mplaints from women with respect to the behaviour of patrons 
jm the restaurant and he detailed two uniformed officers to 
itch for unruly behaviour. The report received by Detective 
Irgeant Baker was that the patrons of the restaurant were 
eos when leaving, but there was no justification for 
ition being taken. He confirmed that there were complaints re 
2 sound system and the unruly behaviour of customers. There 
(8 also numerous complaints with respect to the parking, but 
stated that this was a problem for the plaza owners. 
yegeant Baker stated that he felt that there were some 
“itimate complaints, but that there was not sufficient 

nce to justify the laying of any charges against the 











‘ide 
“rons. 


| On cross-examination, Sergeant Baker confirmed that 

$ usual investigations were between 8:00 p-m. and 11:30 p.m., 
cet he had no knowledge of the parking problems at noon or 
‘the dinner hour. He stated that he conducted no 

fee 8etion of accidents, but would have expected the 

ipector of the division in that area to report any 

Yeptional number of accidents. 


| 


| 
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The next witness called by the Appellant was Glenda 
Marie Brindle who had been the manager of Bobby Jo's Restaurat 
since October of 1982. She stated that parking was a problem 
at the beginning, but that she no longer considered it to be ~ 
problem. She was at the restaurant daily from 9:00 a.m. to 
6:00 p.m., Monday to Friday. She stated that she approached 
various other tenants of the plaza to see whether they were 
interested in having a parking lot attendant and she was 
advised that they did not want to participate. She stated the 
she was in and out of the restaurant between ten and 15 times 
per day, but never saw any disorderly conduct. She stated th 
the only complaints received by her were with respect to 
parking and that if she was provided with a licence plate 
number, she would put it over the public address system in the 
dining lounge. She stated that the lounge was rarely filled | 
capacity and that there were no lineups. On cross-examinatiol 
she confirmed that she was busy in the kitchen at the peak 
times between 12:00 noon and 2:30 p.m. and between 5:30 p.m. 
and 7:30 p.m. 


Mr. Affleck called as the next witness on behalf of 
the Appellant, Brian Patrick Brindle who was a police officer 
with the Metropolitan Toronto Police Force and is the husband 
of Glenda Brindle, the manager of Bobby Jo's Restaurant. He 
stated that he went into the restaurant quite often because h 
wife works there and on the many occasions that he was in the 
restaurant he saw no infractions of either the Liquor Licence 
Act or the Criminal Code. 


Mr. Affleck called one additional witness, Carl Maso 
who was also a police officer in Metropolitan Toronto and was 
very often a customer of Bobby Jo's Restaurant. He stated th 
he never found any parking difficulties and at no time did he 
ever witness any minors in the dining lounge. He confirmed 
that he would be at Bobby Jo's Restaurant only in his capacit 
as a private citizen. } 


In argument, counsel for the City of Oshawa stated 
that parking is important in that it is an aspect of communit 
need and because of the way a plaza works. If parking ina | 
plaza is poor, it affects the way that the plaza serves the | 
community. The lack of availability of parking is a symptom, 
what is happening to this plaza and is confirmed by the | 
evidence of customers not being able to get to their | 
merchants. Mr. Holland referred to the evidence of the Plant, 
with respect to the deficiency in parking and that a deficier 
of 26 spaces is more than theoretical. This is important to) 
the merchants in the plaza whose livelihood depends on the 
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ailability of parking. He referred to Mr. Thompson's 

idence of a loss of business and also a loss of status and 
dutation because of the reputation of the plaza. He 

mitted that if there is a conflict of evidence between the 
tchants and the witnesses called on behalf of the Appellant, 
te weight should be given to the merchants' evidence since 

2y are there all of the time. He also referred to the fact 
ie there was some suggestion that minors would be protected 
‘there was a change in the category of the licence to an 
fertainment lounge licence. He stated that there was no real 
»blem with minors at the present time and referred to the 
dence of Sergeant Baker and Mrs. Brindle. Mr. Holland 
wfirmed that the City of Oshawa had passed a by-law limiting 
* location of Adult Entertainment Parlours in response to the 
by Jo's Restaurant's situation. He stated that the position 
ithe City of Oshawa was that Bobby Jo's Restaurant was not a 
jal non-conforming use but, because of the unsettled state of 


| law, no formal action had yet been taken against the 
ellant. 











On the question of community interest, Mr. Holland 
ited that the evidence was overwhelming that the application 
} the new licence is contrary to the needs and wishes of the 
mS in the municipality in which the premises are located. 
referred to the representations made to both school boards, 
| copy of the petition of 984 Signatures which was filed, the 
dence of the businessmen and merchants in the plaza and the 
ence of the customers. He stated that By-law No. 13-83 was 
ised to create areas so that the operation of Adult 
2ttainment Parlours would be located in areas so as not to 
end the citizens of the municipality. Mr. Holland submitted 


I- On the basis of the evidence before the Tribunal, the 
2al should be dismissed. 





Mr. Grannum, on behalf of the Board, stated that the 
lence referring to the food/liquor ratios was not pertinent 
Le this appeal was pending. He submitted that the Tribunal 
: look to the needs and wishes of the public both in support 
eck es to the granting of the new licence. Mr. Grannum 
fied that no new licence should be granted pending the 


y 


ylution of the question of the validity of the City of 
ie by-law. 

Mr. Affleck argued that the matter before the Tribunal 
a very narrow issue. He stated that there is a presumption 
Bebe applicant is entitled to a licence unless it falls 

‘in one of the exceptions set out in Section 6(1) of the 

‘ Licence Act. He stated that the relevant issue before 


| 
| 


| 
\ 
| 
| 
| 
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the Tribunal is the question of the application for an 
entertainment lounge licence and not the morality of the exoti 
dancers. He stated that the needs and wishes of the public 
must be considered only with respect to the application for tk 
expanded licence. He stated that the evidence resolved itself 
into two types. Firstly, the evidence of people directly 
affected, namely the tenants, and secondly, those persons witt 
a broader scale interest. He referred the Tribunal to the fac 
that the petition of 984 signatures referred to the operation 
of the current adult entertainment and had nothing to do with 
the application for the extension of the liquor licence. He 
further stated that the objections of the school boards had ne 
merit in that there was no evidence that the children who 
attend school could be affected by the granting of the 
entertainment lounge licence. Mr. Affleck submitted that the 
onus is on the objectors to show why the application for the 
entertainment lounge licence should not be granted and that 
this onus had not been satisfied. 


The main issue before the Tribunal is whether the 
issuance of this additional licence is not in the public 
interest having regard to the needs and wishes of the public : 
the municipality in which the premises are located. This is 
the express wording contained in Section 6(1)(g) of the Liquo: 
Licence Act. The question of parking is only important as it 
relates to this Section. In addition, the question of whethe: 
the licensed premises are a legal non-conforming use under thi 
Adult Entertainment Parlour by-law of the City of Oshawa is m 
an issue to be decided by this Tribunal. 


After reviewing the evidence, the Tribunal is of the 
opinion that the application for an entertainment lounge 
licence must be refused. The preponderance of evidence 
submitted to the Tribunal was evidence of persons opposed to 
the issuance of the licence and they were unanimous in the 
position taken by them that they did not need nor did they wa 
the licence to be issued as it was not in the public interest 
The application was opposed by the City of Oshawa and the two 
school boards as a result of petitions by the citizens of the 
area, and there was the direct evidence of six persons oppose 
to the licence including four merchants in the plaza. The 
Tribunal is of the opinion that the objectors have satisfied | 
the onus required of them under Section 6(1)(g) of the Liquor 
Licence Act. | 


| 
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NSTANTINOS TSAROUCHAS 
[ICENSEE OF G & G RESTAURANT) 


APPEAL FROM THE DECISION OF 
| THE LIQUOR LICENCE BOARD OF ONTARIO 


, TO ATTACH A TERM AND CONDITION TO THE DINING LOUNGE 
LICENCE 


IBUNAL: LACHLAN CATTANACH, Q.C., VICE-CHAIRMAN AS CHAIRMAN 


| DR. STUART ROSENBERG, MEMBER 
i ROBERT COWAN, MEMBER 


| : J. FAUST, representing the Appellant 


S. A. GRANNUM, representing the Liquor Licence Board 


KRING: 25th May, 1984 





REASONS FOR DECISION AND ORDER 
| UN AND ORDER 


| This is an Appeal by the Licensee from the Decision 
fthe Liquor Licence Board of Ontario dated the lst day of 
sember, 1983, whereby the Board attached a "TERM AND 
DITION" to the dining lounge licence of the Licensee in 
spect of his premises known as "G & G Restaurant", 881 Bloor 
“eet West, in the City of Toronto, requiring that the sale 


Service of alcoholic beverages in the licensed premises 
ill cease at 10:00 p.m. daily. 


| The Board originally issued a Notice of Proposal on 
| 3rd day of February, 1983, Proposing to attach the said 

[RM AND CONDITION" and, as a result, a Hearing was held 

pre the Board on the 24th day of March, 1983. At that time 
| Board's Decision was withheld for a period of six months, 
ling which period the members of the Board's inspection staff 
‘2 to attend at the premises to undertake monitoring 

sedures with respect to the food/liquor ratio. This Hearing 


then continued on the lst day of December, 1983, at which 


i the Board issued its Decision attaching the said ''TERM AND 
NITION". 





The first witness called on behalf of the Board was 
‘ie William Hebbard, an investigator with the Liquor Licence 
#d for two and one-half years. He testified that he 

tnded at the G & G Restaurant on October oS LOSS icshortls 

| 


} 


94 


after noon and requested a menu. The waitress advised that s 
was not sure that she had the proper printed menu and the men 
actually produced was not valid at that time. Mr. Hebbard le 
the premises and returned at 2:00 o'clock in the afternoon an 
identified himself to the Licensee. He asked to inspect the 
books and records. He stated that a daily sales journal was 
maintained from the daily cash register tape stubs, but there 
was no backup documentation. There were no detailed cash 
register tapes and, although figures were being copied fromt 
tapes, they were not the figures supplied to the Liquor Licen 
Board. Mr. Hebbard advised that the accountant for the 
restaurant had explained to him that for each of the months o 
April and May in 1983 the sum of $600.00 had been added to th 
food totals and this was explained as being estimates of free 
meals to employees and friends. Mr. Hebbard testified that 
most of the customers of the restaurant did not come in to ea 
but seemed to be regular customers who came in only to drink 
beer. He stated that there were many discrepancies on the 
sales tapes, some amounts being rung up as food which did not 
correspond with any menu items. Proper purchase invoices for 
food were not being maintained as required. He was advised b 
the Licensee that these invoices were at home, but when he 
returned on October 14 to examine the invoices they were neve 
produced. The Licensee advised that he was too busy at the 
time. 


Mr. Hebbard monitored the operations of the 
restaurant on October 14 and the figures for liquor sales for 
the day were shown to be $363.00 and food sales to be $176.0 
which resulted in a 63/37 liquor/food ratio. Mr. Hebbard 
stated that he could not accept these figures. He was in the 
premises from 11:00 a.m. to 10:00 p.m. and there was not a 
sufficient sale of food to be equivalent to $176.00. He stat 
that there was much draft beer sold and, in the opinion of tk 
witness, the proper liquor/food ratio would be approximately | 
75/25. Mr. Hebbard talked to the waitress as to the manner i 
which records of food sales were kept. She advised that they 
were written out on guest checks. An examination of the gue¢ 
checks indicated that only $6.75 in food had been sold, but 
that $59.25 had been rung through the cash register as food 
sales. Mr. Hebbard submitted as evidence figures with respec 
to the monthly ratio taken from the sales journal which were! 
different from the monthly ratio figures submitted to the 
Board. He submitted that the journal figures of the Licenset 
could not be accepted because they were from cash register té 
stubs without any backup. He stated that his observation of 
the operations in the restaurant indicated no emphasis on tht 
sale of food and that customers were rarely asked what they | 
wanted to eat. He stated that on his last visit there were | 
only three menus available in the restaurant. 


~— 
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] Mr. Hebbard filed a further report dated May 2, 
confirming his re-attendance at the premises on April 24, 

| He had made a request in writing for the invoices for 

burchases but that upon his return he was advised that the 

»ts and invoices had been sent to the lawyer. Mr. Hebbard 

‘ied that he called the solicitor for the Licensee who 

d that he did not have the receipts and invoices. 


| Mr. Hebbard contacted both the Liquor Licence Board 
fario and Brewers' Retail and received from them the 

1s for purchases for the six-month period from October of 
0 March of 1984 and, based on figures supplied by the 
ee as to the selling price for various liquor and beer, 





Ibbard estimated that total projected beer and liquor 


cfor the six-month period would be as follows: 





October, 1983 - $23,240.00 
November, 1983 - 16,577.00 
December, 1983 ~ 16,462.00 
| January, 1984 - 255,119.00 
| February, 1984 - L717 SiK00 
| March, 1984 - 3%, 390500 
| Total $112,161.00 






| During the same six-month neriod, the Licensee 

fed total liquor sales of $54,351.35. Mr. Hebbard 

iled that based on the information received with respect 
purchase of draft and bottled beer and the prices 

1, he was purchasing sufficient quantities so that the 
les alone would be in excess of the total sales 

ited to the Board for both beer and La quo rm. 


Under cross-examination, Mr. Hebbard acknowledged 

he restaurant caters to the Greek community and that most 
conversation in the restaurant is in the Greek 

we. He advised that his instructions from the Board were 
sect the books and records and make general observations 
hit he had no preconceived notions. He stated that his 
that the cash register sales were not being properly 

» were based on the amount of food served and he referred 
ae 12, 1983 report in this connection. Mr. Hebbard 
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acknowledged that on his visit to the premises in April of 
1984, he did not inspect the liquor storage area, but he knew 
that there was not a large stock of liquor in October and he 
believed the liquor stock to be entirely behind the bar. Whe 
questioned with respect to his opinion of the 75/25 ratio, he 
stated that he felt he was being generous. In his opinion, a 
a result of his observation of the operations of the 
restaurant, Mr. Hebbard believed that the Licensee was 
understating his liquor sales and overstating his food sales. 


Counsel for the Appellant called Peter Adamidis wh’ 
had been the accountant for the Licensee since 1979. He 
testified that he kept all records and journals and the 
information was supplied to him by the Licensee from the cash 
register. He did not perform any audit. Mr. Adamidis 
confirmed that he prepared the figures which were submitted t 
the Liquor Licence Board setting out the liquor/food ratios, 
and which figures were filed as Exhibit No. 7 before the 
Tribunal. He testified that Mr. Tsarouchas or his wife would 
provide the cash register tapes to him on a monthly basis. H 
testified that for the months from August of 1983 to April of 
1984 the Licensee either met or was very close to the proper 
liquor/food ratio. The witness confirmed that he was aware 0 
the requirements of the Liquor Licence Act. Mr. Adamidis 
testified that he had lunch in the premises three or four tim 
a week and was in the restaurant every day for a few minutes. 
He confirmed that there was always a full meal menu and that 
food was always in the process of being served. He stated th 
previously there had been two cooks who were employed, but th 


there had only been one cook since March of 1984. 


On cross-examination, Mr. Adamidis confirmed that 
there had been a ratio problem at the beginning, but that he) 
believed that the Licensee kept accurate accounts. He could / 
only use the information actually received from the Licensee. 
He stated that he never saw the invoices for purchases but or 
received the cancelled cheques. | 

Konstantinos Tsarouchas, the Licensee, was called| 
a witness and he confirmed that he had owned the premises sir! 
August of 1982. This was his first experience in the 
restaurant business and he confirmed that his wife ordered tt 
food and liquor. He stated that ever since the first Hearing, 
before the Liquor Licence Board in March of 1983, he had 
attempted to correct the ratio problem by hiring a second coc, 
placing signs of food specials in the windows of the restauré 
and advertising in the Greek community. He stated that there 
had been a definite improvement in the food sales since 
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ecember of 1983 and that 1 


unch time was now very busy. He 
tated that his present sto 


ck of liquor and beer consisted of 
pproximately $6,000.00 in liquor and $4,000.00 in beer. Mr. 


sarouchas filed as exhibits a series of cheques covering the 
urchase of food which indicated Purchases of $8,029.92 for a 
hree-month period. He stated that in an attempt to increase 
he food sales ratio he had cut out the "happy hour" in 
He testified that spillage loss would be 

quivalent to between 10 to 15 per cent of his liquor sales and 
proximately ten glasses of beer per day. He confirmed that 
ustomers were given checks for all sales including bar drinks 
ad that some of the sales were punched in right away, but that 
en they were busy some sales were not punched in until later. 


| On cross-examination, Mr. Tsarouchas confirmed that 
had been closing at 10.00 Pp-m. since December of 1983. He 
{ated that he had no knowledge of the amount of beer and 
‘quor in stock in October of 1983. 
| In argument, Mr. Grannum stated that at the time 
tat the original Proposal was issued in February of 1983, the 
ttio was 77 per cent liquor to 23 per cent food and, as a 
tsult of the Licensee's appearance before the Board, the Board 
élowed him a period of six months in order to make an attempt 
t change the ratio. He stated that between the months of 

‘rch and September of 1983, it would have been a simple matter 
t supply proper information to establish that he was meeting 
tat ratio but that the refusal to provide such information 
dicated an attempt to hide the true facts. When Mr. Hebbard, 
fe investigator for the Board, made a further inspection in 
abil of 1984 there was still a refusal on the part of the 
Lcensee to provide proper information. He stated that even 
tday there were no customer checks and no way to detemine the 
asuracy of the reported figures. Mr. Grannum argued that the 
W9le issue is whether the Licensee is making a valid attempt 
| promote the sale of food and meet the ratio and his failure 
|} produce proper evidence leaves the inference that the ratio 
v3 not being met. He submitted that the penalty imposed by 
-? Board should remain in effect until such time as the 
4-ensee is able to properly comply with the food/liquor ratio 
i; imposed by the regulations to the Act. 
| 
| 











Counsel for the Appellant argued that the Board had 
duced only circumstantial evidence and that although some of 
h observations of Investigator Hebbard were accurate, some 
"e not. He stated that Hebbard's evidence falls far short of 
§; g that the Licensee was presently failing to meet 


Sablishin 
i} ratio. He stated that these observations were based mainly 


| 
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on Mr. Hebbard's projection of liquor sales and his own 
observations with respect to food sales. He stated that the 
main argument of the Board is that the Licensee was not 
interested in the sale of food, but that this was offset by t: 
exhibits filed establishing substantial food purchases. He 
argued that the explanation of the projected liquor sales 
discrepancies could be explained away by the "happy hour" in | 
the fall of 1983, the free drinks given to patrons and the 
problems with respect to spillage. Mr. Faust argued that the 
Licensee is in a difficult position in that his establishment 
is in a working class area and that he cannot sell his food a 
a high price. He submitted that the Licensee should be allow 
to operate on a full licence, but subject to the imposition a 
strict conditions respecting reporting. 


The evidence before the Tribunal confirms that the 
Licensee was not meeting the proper ratio as required by : 
Section 9(6) of Regulation No. 581 of the Act on the basis of 
the figures filed with the Board until the spring of 19832 
Since that time, the figures as actually filed indicate that 
the Licensee has, in fact, been meeting or has been very clos’ 
to meeting the ratio since April of 1983. However, the 
accuracy of the figures filed is very much in doubt. There i 
the direct evidence of Mr. Hebbard, the Board investigator, Ww 
on the day that he was present for approximately 11 hours | 
indicated that there was no way that there could have been tt 
amount of food sales as actually entered in the journal. Thi 
is as a result of his direct observation. In addition, the 
Tribunal is of the opinion that the Licensee has not properly. 
explained the stark fact that for a period of six months fron’ 
October of 1983 to March of 1984, the projected liquor sales: 
taken from the actual purchases of liquor and beer were 
$112,161.00 while the reported liquor and beer sales for this’ 
period of time were only $54,351.35. The projected liquor — 
sales for the said period are almost 100 per cent greater the 
the figures as submitted and there is no way that such a 
discrepancy can be explained away by the operation of a "“hapy 
hour", the provision of free drinks to patrons and spillage. 


The Tribunal, therefore, finds that the Licensee I 
not met the requirements of Section 9(6) of Regulation No. 51 
of the Liquor Licence Act. The Tribunal, therefore, confirm 
the Decision of the Liquor Licence Board dated the lst day 0: 
December, 1983 and the Tribunal directs the Board to set the 
date of commencement of the said ''TERM AND CONDITION". 
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HARON INVESTMENTS INC. operating as 
__CANADIAN FINANCIAL SERVICES and 
NICOLAS NICOLAIDES to operate as 

| CANADIAN FINANCIAL SERVICES 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR OF MORTGAGE BROKERS 


j TO REFUSE TO RENEW REGISTRATION AND 
TO REFUSE REGISTRATION, respectively 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HARRY L. SINGER, MEMBER 
ERIC EXTON, MEMBER 





Z0UNSEL: GARY -J2- SMITH O.Cue representing the Appellants 


A.N. MAJAINA AND 
| STEPHEN P. MARTIN, representing the Respondent 


JATES OF 16cthee 17h, (18th. 19th, 23rd, 24th August 1983 
IEARING: Och 7th wooeh- wl ocheet sch, 14th, 15th, 16th, 26th 
September 1983 

24th, 25th, 28th, 29th, 30th, November 1983 

lst, 2nd, 6th, 7th, 9th December 1983 


REASONS FOR DECISION AND ORDER 
Nicolas Nicolaides, (Nicolaides - Applicant) to carry 
m business under the business name or style of Canadian 
(inancial Services, was first registered as a mortgage broker, 
ffective August 14, 1974 and he remained registered as such 
ortgage broker until June, 1976. 


! Haron Investments Inc., (Haron - Registrant) isa 
orporation incorporated under the Business Corporations Act, 
;:S.0. Nicolaides was its incorporator and he has been its 

nly director and officer ever since the date of its 
meorporation on February 13, 1976. Haron to carry on business 
‘inder the business name or style of Canadian Financial 

ervices, was first granted registration as a mortgage broker 
Inder the Act with effect from June 1976 and it is still so 
egistered. 


Haron made applications for renewal of its 

@gistration in 1981 and 1983 but the Registrar has not granted 
enewal. By reason of, and subject to section 7(8)(b) of the 
ct, the registration of Haron "shall be deemed to continue" 
nd, accordingly, the registration of Haron has continued and 
aton has carried on business to date. 
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Nicolaides made an application, dated January 14, 
1982, again for the sole proprietorship registration in the 
name of Nicolaides, to carry on business under the name or | 
style of Canadian Financial Services. The Registrar has i 
withheld the granting of registration to Nicolaides. The 
latter application was as a result of an aborted surrender 0} 
the registration of Haron. A business registration form, in 
the name of Nicolaides himself, to carry on business under tl] 
trade name or style of Canadian Financial Services, with ef fit 
from May 20, 1982, was filed with the Companies Division of { 
Ministry to support the application for registration in this 
name, as aforesaid. 


The two applications are outstanding. 


The Tribunal is of the opinion that Nicolaides is tl 
alter ego of Haron and that in respect of the mortgage busin 
the actions of one are the actions of the other. 


The business is primarily introduction oriented, th 
is to say that borrowers who require funds but who do not ha) 
access to lenders, come to Canadian Financial Services for 
assistance. The industry itself is classified into three 
types: those brokers who perform this introductory function) 
those that syndicate funds, and those that act as conduits f: 
the receipt of mortgage payments. Canadian Financial Servic) 
fits into the first group and appears to be one of the large 
ones of that type. 


Mesto Accurate Appraisals Ltd. (Mesto) was | 
incorporated on 8th January 1978 and Nicolaides was the sole) 
director and officer thereof until June 15, 1981 when one Jas 
J. George (George) a certified A.A.C.I., theretofore an 
employee of Mesto became sole director and officer. Mesto h) 
never been registered as a mortgage broker under the Mortgag 
Brokers Act. Mesto carried on business from Suite 607, 74 | 
Victoria Street which was also the business address of Canad 
Financial Services. | 


Nicolaides operating as Northland Pheasant Farms 
(Northland) had never been registered as a mortgage broker 
under the Mortgage Brokers Act. 
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HARON - Notice of Proposal 


On the 17th March 1983, the Registrar issued a Notice 
of Proposal to refuse to renew the registration of the 
Registrant, Haron carrying on business under the firm name or 
_style of Services, for the following reasons: ‘ 

[Past Conduct] 
1)...that the past conduct of its 
officer or director, namely, of Nicolas 
Nicolaides, affords reasonable grounds 
for belief that its business will not be 
carried on in accordance with law and 
with integrity and honesty, within the 
meaning and contemplation of section 
5(1) (ce) (ii) of the Act. 
| {Contravention of Act and Re ulations ] 
(Qyissthat@itteis carrying on activities 
| that are, or will be, if it remains 
registered,in contravention of this Act 
or the regulations, within the meaning 


| and contemplation of section 5(1)(d) of 
| the Act. 


| [Breach of Term and Condition] 

-..Chat it is in breach of a term or 
condition of the registration within the 
meaning and contemplation of section 
6(2) of the Act. 

[Financial Position] 

--.that, having regard to its 
financial position, it cannot reasonably 
be expected to be financially 
responsible in the conduct of its 
business, within the meaning and 


contemplation of section 5(1)(c)(i) of 
the Act. 
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NICOLAIDES - Notice of Proposal 


The Registrar therein proposed further to refuse to 
register the Applicant, Nicolaides, to carry on business und 
the firm name or style of Canadian Financial Services" for tl 
following reasons: 


[Past Conduct ] 

6). «that. hbisvpast ‘condict:*.)..aftords 
reasonable grounds for belief that he 
will not carry on business in accordance 
with law and with integrity and honesty, 
within the meaning and contemplation of 
section 5(1)(b) of the Act. 

[Financial Position] 

...that, having regard to his 
financial position, he cannot reasonably 
be expected to be financially 
responsible in the conduct of his 
business, within the meaning and 
contemplation of section 5(1)(a) of the 
Act. 


The Registrar set out lengthy and detailed particul. 
of complaints of certain complainants-borrowers who dealt wi 
Haron (through Nicolaides) and particulars of inquiries made 
and inspections carried out by Ministry officials, as the ba 
of the reasons. Further particulars were added in the cours 
of the hearing. Further details were placed in evidence bef 
the Tribunal orally and by documentation. 
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<TICULARS - Notice of Proposals 
| [Regulation-re Trust Funds ] 


| The Registrar has alleged contraventions of the 
julation telated to the handling of monies by Haron. 


Deposit - Disbursement 


Regulation 662 under the Mortgage Brokers Act provides 
ler the heading Trust Funds, 


| Section 6 (inter alia): 

(1) All funds received by a mortgage 
broker in connection with a mortgage 
transaction other than those which are 


ciear le made as payment for fees earned 
sna e deemed to be trust funds. 





(4) All trust funds received by the 
broker whether by cash, cheque or 
otherwise shall be deposited in the 
mortgage broker's trust account within 
two banking days of their receipt. 





eseeeeeeeseseeeeesne 


| (6) No mortgage broker shall disburse 

| any monies held in trust, or any part 

thereof, except in accordance with the 

| terms and conditions upon which the 
monies were received. 


| (7) Nothing in this section shall be 
| construed as affecting the right to any 
remedy available in law to the mortgage 
j broker or any other person having a 
lawful claim to the monies held in the 
| Crust account referred in in subsection 
(2) 
Uhasis above and below Tribunal's] 
The only exception to the description of trust funds 


ie respect of those which are clearly made as payment for 
€ earned. 


| 
| 
| 
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The creation of the exception is a matter for the 
parties during the course of their dealings. That the affec 
party has acceded in writing to the description of fees as 
'earned" (especially coupled with the word 'non-refundable) 
a factor which the Registrant can act on accordingly, unless 
such description was obtained fraudulently (by artifice, 
deception, etc.) The Tribunal finds that such agreement 
requesting a non refundable and fully earned fee is not a 
waiver of any statutory requirement. 


The present Registrar is of the opinion that the fi 
is payable only when the “indenture is executed'’ and the 
disbursement of the borrowed funds is to take place to the 
borrower and (if part of the agreement includes payment of © 
fee therefrom) to the broker; if in such instance the monie 
for the fees are already in the hands of the registrant the 
thereupon become payable, i.e. earned. That opinion was 
acknowledged by the present Registrar to be at variance wit. 
direction of an earlier Registrar set out in a letter dated 
May 1979 (Exhibit 19A). The Tribunal's notes that the abovw 
an example of a difference of interpretation, and further © 
it is likely that disagreement could be had with both opiniy 
in that no generalization can have total validity because a 
decision must be made in each individual situation. 


However, if a Registrant acts upon his conclusion | 
the payment is considered to be an exception, or makes a 
disbursement in accordance with the terms and conditions as 
viewed by him, and subsequently it is determined by the pro 
authority otherwise, the Registrant is running the risk of | 
consequences flowing from the contravention that had taken: 
place. 


The Tribunal notes that in the Mortgage Brokers A¢ 
there is no prohibition in respect of the taking of monies} 
related to fees except as found in Regulation Section 3 (a) 
and condition): | 


(1) Where the principal amount of the 
40,000 or less 


mortgage is to be $ no 

mortgage broker shall accept an advance / 

payment or deposit, or induce or attempt | 

to induce an erson to make an advance | 

payment or deposit for services to be 

rendered or expenses to be incurred. | 
(In effect since 19/71, 1l years after enactment of statute 
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| The Tribunal discerned a concept on behalf of the 
Miietrar that the taking of money by Haron in advance in 
2spect of even the large mortgages applied for » was not 
foper because it placed a 'ransom' in the hands of Haron, and 
nat the Tribunal should consider the inflation that has taken 
jace in the interim. The opinion of the Registrar appears to 
that mortgage brokers should not be permitted under any. 
(rcumstances to accept a deposit prior to the advance of 

inds. This would mean that the Registrar's position is that 
orrower must never be in the position (of being forced) to 
‘e'; if the borrower shops the deal elsewhere or does not wish 


t pay the broker at all, the broker should only have recourse 
4 the courts. 


dat Sten tom 





j The Tribunal takes cognizance of a comparable piece of 
cnsumer legislation - the Real Estate and Business Brokers Act. 
iposits are the invariable rule. The purchaser is often 
sbjected to the necessity of suing to establish his right to 
rturn of the deposit for it is not required of the vendor to 

je to establish entitlement to the deposit. And the matter of 
stitlement to a commission is the basis of the agreement 

tween the vendor and the agent, which agreement may vary from 
stuation to situation. Though the comparison can have no 
Jaring on the findings in this matter, the comparison is 


ilicative that the concept expressed by the Registrar is not 
general application. 


As to Registrar's Proposition that a mortgage broker 
bt not be allowed any deposit with any application regardless 
ithe amount involved, the Tribunal is of the opinion the 

tent of the legislation was never to prohibit knowledgeable 

4 Opposed to uninitiated) applicants involved with 

wstantial amounts of money from making deposits but rather to 
tect the ordinary citizens from unscrupulous operators. The 
«islature has set not the foregoing subjective assessment 

t the ‘objective' criterion - $40,000 





e 


The Registrar's concept is one to be expressed to the 
ponsible authority and acted upon by change in statute or 
1 aes if seen fit; until such time it is Reg. Sec. 3(1) 
t is the restriction to be applied. 
| 
The Tribunal is of the opinion that in those instances 
He Payment was made for fees and listed as being 
N-refundable and earned' (i.e. within the exception) there 
Sno contravention by Haron of trust provisions for the 
uposes of these proceedings. 


| 
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The Tribunal finds: 

(1) that there were instances where the monies paid 
in respect of fees did not come within the 
exception and were not deposited in the Trust 
Account and 


(2) there were instances when monies were disbursed 
not in accordance with terms and conditions 
received. 


Records inspection indicated shortages in the Trust) 
account (unidentifiable as to borrower) which were attended t 
upon awareness. 


Accordingly the Tribunal finds they were at least f¢ 
such contraventions of the Regulations re Trust Funds by | 
Haron. 


Designation of Account 
Reg. Section 6 provides: 


(2) Every mortgage broker shall 

maintain in respect of all funds that 

come into his hands in trust a separate 

trust account....designated as ‘The | 
Mortgage Brokers Act Trust Account”... | 


The Tribunal finds during Haron's registration inex) 
compliance with the Regulation 6(2) as to the designation of 
the trust account and therefore contravention. Compliance wW 
ultimately achieved. 

Under the specific circumstances of these instances 
above viewed individually and in the totality of Haron's 
operation since registration, both as to number of applicati) 
(100's of transactions since 1974, in respect of which there) 
were no complaints brought to the attention of the Registrar 
and dollar value of business, the Tribunal is of the opinion 
that the nature of the above contraventions of the regulatic} 
respecting Trust Funds do not call for a disentitlement to 


registration. 


| 
| 


The Tribunal notes with regard to the trust -account| 
action and trust account designation by Haron that no client 
money was at risk or misused though such lack, or non-injut) 
any consumer does not excuse the blameworthiness of the acti 


OY, 


~ The Tribunal does express its views that the "trust 
fad'' operations of a Registrant is of the utmost significance 
al the least sign of deliberate action in contravention of 
s:tion 6 is a most serious matter. 


[Regulation - re Books and Records ] 


Section (7) provides: 


(1) Every mortgage broker shall keep 
Proper records and books of account 
showing monies received and monies paid 
out and such books shall include a 
receipts journal, disbursements journal, 
general journal, general ledger, 
clients' ledger and such additional 
records as the Registrar may require, in 
accordance with accepted principles of 
double entry bookkeeping and shall have 
the books of account and financial 
Cransactions audited annually by a 
person licensed under the Public 
Accountancy Act. 





ie As a result of inspections conducted by the Registrar, 
hre was placed in evidence the situation as to the Books and 
eords of Haron in respect of the requirement of Regulation. 

| The Tribunal is of the opinion that the keeping of 
oks by Haron fell far short of the meticulousness which 

huld be the standard to be striven for in the dealing with 
ter people's money. Difficulties in analysing the books and 
eords were compounded by the intermingling of those accounts 
in the affairs of Northland. 


The Tribunal is of the opinion that the discrepancy 
yveen the books and records kept and the requirements of 

rion 7(1) does not constitute such a contravention of the 
slation as to be the basis of disentitlement to registration. 


e 
e 
=) 





The Tribunal emphasizes that a high standard of the 
eoing of accounts is to be expected of registrants. They 
nuld be such as to render an easy and ready evaluation; it 
Mild not be necessary for time, effort and continuous 
toring by the Registrar to determine whether the Regulation 
eng complied with. 


| 
| 
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{Term and Condition - re Audited Statement ] 


Reg. Section 3 (Terms and Conditions) provides: 


(6) Where the registrant is a 
corporation, a copy of the most recent 
audited financial statement....shall be 
filed with the Registrar on or before 
the 30th day of June in each year. 


The statement as required has not been yet filed. 
Regardless of what the Registrar accepted in past years, Ha1 
has been given more than ample time for compliance. 


The Tribunal finds that Haron has been and continue 
to be in breach of the term and condition set out in Regulat 
Section 3. 


[Term and Condition - re Mortgage Statement] 
eg. Section Terms and Conditions) provides: 


(10) Every mortgage broker shall 
deliver to each borrower a statement of 
mortgage in Form 2 together with a copy 
of the borrower's application where the 
borrower has completed an application at 
least twenty-four hours before the 
borrower is asked to sign the mortgage 
documents. 


Delivery of Statement 
This term and condition which is clearly a signifi 
consumer provision, has accordingly received great stress b 


the Registrar in the regulation of the conduct of those 
employed in the mortgage business. 


The evidence placed before the Tribunal in support 
the Registrar's Proposal indicates that the thrust of the 
Notice of Proposal is based on an allegation of breach of t 
term and condition of this Reg. Section 3(10). | 

The nature of the term, and the form emanating | 
therefrom, and the time element therein, express an emphasi) 
the Legislature on a disclosure procedure to ensure that. th 
consumer is aware of the terms of the charge which will be 
him, and to allow him time to consider before he is asked t| 
sign that charge and to ensure that the provision which he) 
agrees to is what is to be binding on his realty. 
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| The Registrar has in his concept of the protection of 
blic interest placed his interpretation on Reg. Section 

10); Nicolaides (for Haron) by reason of the course of action 
lieved by him necesssary for a continuing and viable business 
's his interpretation. The two interpretations are completely 
| odds and go to the very basis of all the main allegations of 
Propriety under the various provisions of the Act and 


ulations set out in the Notice of Proposal. 


| The Registrar is of the opinion that “mortgage 

tuments" are inclusive of all documents leading to the 

irtgage instrument; the interpretation was expressed in a 

(ter (Exhibit 7H) on 29th September 1975 to Nicolaides from 

elles (an inspector) on behalf of (then) Registrar Simone - 

ne key words here are “mortgage documents" which the 

gistrar has ruled include the application form, the statement 

| form, the commitment agreement, etc., leading up to 
1 including the mortgage instrument itself." 





| The Tribunal notes that this Ruling (i.e. 
Lerpretation) is made in a "private and confidential" letter 
(the registrant. Accepting the fact that there is no 
ligation for a Registrar to do so, it could be useful for 

th a ‘ruling' to be made generally and publicly even though 
th action would lend no additional validity to the ruling, 


¢ the interpretation is subject to ultimate appellate 
‘ermination. 


Haron has utilized forms variously described as 
‘ttgage Application Agreement", “Standby Fee Agreement", 
‘proval of Mortgage Loan" which in some instances it is noted 

in some instances the Statement of Mortgage) contain the 
lowing words: "fully earned and non-refundable fee", and 
ich were signed (unilaterally in some instances by the 


rower) less than 24 hours before Or, simultaneously, with 
| Statement of Mortgage. 






! The Registrar's interpretation was applied to 
)laides' Mortgage Application form, Haron's "Mortgage 
lication Agreement", Haron's Standby-Fee Agreement, Haron's 
fatement of Mortgage", a committment agreement issued by an 
isitutional lender, Haron's Approval of Mortgage Loan". 





The Registrar's office has not deviated from that 
ieEpretation (ruling); indeed it has firmed such position. 
t at the hearing, was a qualification made known - that 
yrsage documents" included such preliminary documents as 
| 
) 
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imposed any obligation on the borrower (inclusive of the abc 
clause). Reference was made in this context to the designat 
"non-binding". 


The Registrar's interpretation, if correct, would 
place the registrant Haron of having been in regular breach 
the term. 


Nicolaides took the position that "The statement of 
mortgage is required to be executed 24 hours before the 
mortgage instrument (the Tribunal is of the belief that 
Nicolaides had particularly in mind the commercially used 
mortgage form and supporting affidavits) is executed by the 
mortgagor (i.e. "mortgage documents mean mortgage instrument 
His procedures reflected the position - he would get 
preliminary documents signed without relation to Form 2 and 
continued to relate the time and delivery of Form 2 to the 
execution of the mortgage instrument itself. 


The Tribunal is of the opinion that Section 3(10) : 
lacking in the clarity which should be expected of a provis: 
which sets down a procedure equivalent to a code of conduct, 
non-compliance with which would lead to the loss of entitlen 
to the registration enabling one to earn a livehood in this 
particular business. 


What indeed is meant by "mortgage documents''? 


Eb) 


' Mortgage Brokers Act 
| states in the interpretation section: 


(1) In this Act, 
(f) "mortgage" has the same meaning 
as in the Mortgages Act; 


Mortgages Act (R.S.O. 1980 °C (296) 
states in the interpretation section: 


(1) In this Act, 


(d) "mortgage" includes any charge 
of any property for securing 
money or money's worth" 


Real Estate and Business Brokers Act=(R.S 0. 


e T3980 -3Ce 431) 
provides 


| ut 


Schedule 
GLOSSARY 


The following words and phrases are 
frequently used in respect of real 
| estate transactions. The definition 
| given pertains to the real estate 


meaning. The word "property" refers to 
| real property. 


37. Mortgage A conveyance of property to 
| a creditor as security for 
| payment of a debt with a 
right of redemption at a 
| specified date. "' 





$i2 


The form required to be delivered pursuant t 


Section 3(10) (Terms and Conditions) is set out below 


[De tails] 


Form 2 
Mortgage Brokers ‘Act 
STATEMENT OF MORTGAGE 


This form must be completed in duplicate in accordance with the regulations 
under the Mortgage Brokers Act and a signed copy given to the borrower at least 
24 hours before he is asked to sign any mortgage documents. 





I le ee ee 
NAME ADDRESS 
the Borrower under this proposcd Mortgage, have read ‘and fully understand the above Statement furnished me 


‘ 


MAME AND ADORESS OF BROKER 7 
Ihave not yet signed any Morigage Papers of Blank Documcnis on this morgage and now sign this Statement i 


cate, which has ben fully compicted this____day of _________19__., aad L 
acknowledge scccipt of a fully completed signed copy. i 


Signatare of Borrower 


have fully compicted the above s 











MAME OF BROKER 
in duplicate and have furnished one sigacd copy to the Borrower on the above date. | 


ae 
Signetwre of Bruder 


R.R.O. 1980, Reg. 66. 
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The Tribunal notes that the ‘instruction’ note at the 
> of the form refers to ‘a Signed copy'. Query - signed by 
ym? By the Broker? by the borrower? by both? - why is it not 
scified? Why, contrary to common usage, 


is the broker's 
‘tificate (signature) below the other, if the broker is to 
fee tirst? 


| As to the certification statements at the bottom - the 
‘ker has 


| “fully completed the above Statement in 
duplicate and have furnished one signed 

| copy to the Borrower on the above date" 

the Borrower refers to 

“statement...completed this...day...and 

| I hereby acknowledge receipt of a fully 

completed signed copy." 

| language suggests that the “above date" and this date" 
ng the same, it cannot be delivered 24 hours before the 
rower is asked to sign the mortgage documents if (as is 


imed by the Registrar) the statement of mortgage is a 
ttgage document". 


The Tribunal notes that Form 2 includes the 
10owledgement by the borrower: 


"I have not yet signed any mortgage 
papers or blank documents on this 

——ea—XKKe___——_—_—_—_—_—— = 
mortgage... 


What is the purpose and effect of such acknowledgment? 


| What is the significance of the change of expressions 
irtgage documents to mortgage papers, mortgage documents to 
ek documents. 

\ 


The Tribunal notes the further acknowledgment by the 
‘ower : 





"I .... have read and fully understand 
| the above statement..." 

‘ly it is to be expected that the borrow 
ting and understandin 
“uding the ‘deviation 
) 


er will apply the 

& to everything above his signature - 
of the insertion of the 

tefundable and fully earned fee clause. 


| 
| 
| 
| 
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Section 3(10) requires the delivery of a copy of the 
borrower's application, when the borrower has completed an 
application". The Registrar's interpretation would preclude . 
signature on an application form prior to receipt of a Form 2 
This indeed would be inconsequent, and contrary to common 
usage. 


There is no requirement for an application to be in 
writing. That a written application require 24 hours 
predelivery of a statement of mortgage, and an oral applicati 
need no such predelivery (patently impossible in any event) i 
inconsistent. 


There is no prescribed waiting period between the 
signing of the application and the delivery of the Statement | 
Mortgage and there is no reason why the execution of the 
application and delivery of the Statement of Mortgage could n 
be done simultaneously. The section expressly contemplates t 
possibility of a borrowers "application’', and it is the 
Tribunal's opinion that the term “mortgage document" does not 
also include such application. 


Accordingly, the Tribunal is of the opinion that the 
is nothing in the Morgage Brokers’ Act which would prevent 
delivery of a Statement of Mortgage to a borrower at the same 
time as he is asked to sign a 'binding' loan application. 
Whether or not a deposit is given at the time of signing the | 
application is of no consequence. There is no requirement as) 
to the order of execution of preliminary documents; the 
requirement is that of delivery of a statement of mortgage at 
least 24 hours prior to the asking for the signing of the 
mortgage document (i.e. instrument). 


The whole procedure leading up to that could be oral 
monies could be passed by the borrower to the broker without © 
any restriction (mortgage over $40,000) under the Act. The | 
Tribunal notes that there is no requirement as to the deliver 
of a commitment, signed or not by one or more of the parties. 


The Tribunal notes in the case of Bonneville et al V) 
Temelini & Zito et al (1982) 21 R.P.R. 206, being a decision | 
Griffiths J. of the Ontario Supreme Court who stated at pages’ 
213-214 thus: 


10 ie 





; Now, here we have the additional 
complication that the provisions of the 
| Mortgage Brokers Act, R.S.O., ILE O ya haroke 
| 278, requiring the mortgage statement to 
} be given 24 hours in advance of signing 
was not complied with. The statements 
of mortgage (Ex. 2) were signed within 
minutes of the execution of the 
mortgage. Obviously, the Legislature in 
enacting the provisions of the Mortgage 
Brokers Act had in mind or contemplated 
that the borrower should have some time 
in which to examine the terms of the 
mortgage and the fees that he is to be 
charged, and to raise any questions with 
respect thereto. In this case, I accept 
the plaintiff's evidence that within a 
matter of five to ten minuters after the 
statement of mortgage were presented to 
| him, he was asked to sign the mortgage 
' without any real explanation being 
| given." 





The Tribunal is of the opinion that it is this 
ce that was legislated against. 

The Tribunal finds that “mortgage documents" is the 
tgage instrument, i.e. the document which is "a conveyance 
Property to a creditor as security for payment of a debt 
lh a right of redemption at a specified date." "Mortgage 
uments’ do not include any documents which cannot have the 
eal effect as above described. 









Accordingly the Tribunal finds that the preliminary 
uments referred to by the Registrar - application, statement 
fnortgage, committment, are not mortgage documents. Such 
uments used by Haron are accordingly not mortgage documents. 
‘Form of Statement 

It has been submitted by the Registrar that any 

ition to Form 2 and in particular Haron's addition(s) 

ates it as a form that will comply with Regulation Section 


The Tribunal is of the opinion that the words piully 
ined non-refundable fees" is not a deviation from Form 2? 
iiecting the substance or calculated to mislead" 
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Accordingly, since no contrary intention appears in the 
Mortgage Brokers Act, the deviation does not by such insertion 
vitiate it. ; 


The Tribunal finds that in no instance (where evidenc 
was placed before the Tribunal) was there the asking of a | 
borrower by Haron that he sign or the signing of a mortgage 
document (as interpreted by the Tribunal) with a statement of 
mortgage complying with Form 2 having been delivered less thar 
24 hours prior thereto. 


There are those in the mortgage business (banks, loar 
and trust companies) who do not come under the Act and 
accordingly do not have to provide a statement of mortgage 
form, and who would not presumably be curtailed in taking 
standby fees or good faith deposits (which are deposited in 
general accounts) and which upon default of the borrower are 
retained as liquidated damage and to pay legal expenses. The | 
Tribunal is of the opinion that any restrictions which are not 
applicable equally should not be broadened by interpretation | 
beyond the clear provisions of the Act. 


} 


[Past Conduct ] 

The Mortgage Brokers Act is consumer legislation - 
designed to provide certain protection to the borrowers of 
mortgage funds, and the industry is regulated for that purpose 
The entitlement to registration provisions and the restrictior 
of action by the Registrar in respect of registration, and the 
hearing procedures provided are clear indications that the 
mortgage broker is not without certain rights. 


The Tribunal is mindful of the dictum of Chief Justic 
Robertson in Re Securities Act and Morton [1946] O.R. 492. At 
p. 494, he said: 


{ 
j 
: 
{ 
{ 


"The Commission is to suspend or cancel 
a registration, where, in its opinion, 
such action is in the public interest: 
s. 10. A registered broker or salesman 
has no vested interest that is to be 
weighed in the balance against the 
public interest. I have no doubt the 
Commission will, on proper occasions, i 
give consideration to the possible 
serious consequences of taking away a 
man's livelihood, and of making the . 


| Z 
' 


| business of a broker or salesman a 

1 precarious occupation. Such 
considerations may have their proper 

| place in determining the public interest 
that is to be served by the Commission, 
and not private interests or the 
interests of any profession or business, 
‘| in the exercise of the Commission's 
powers of suspension or cancellation of 
the registration of any broker or 
salesman. 


tfere (subject to statute restriction, e.g. Reg. 3(11) with 


ractual relationships as may be created between a 
rower and a broker. 


| 
| The Tribunal is of the opinion that the Act does not 


i 
: 
) 





[ The Tribunal finds that the incidents involving the 


wlainants - borrowers, where complaints were put in 
Hence, were extraordinary, resulting in strong antagonism 

: e ° ° * 

teen the disappointed borrowers and Nicolaides. 
Vithstanding there have been these recent complaints, 
iolaides has been ‘in business' since 1974 and has completed 


¢eat number of transactions without any complaints being 


Might to the attention of the Registrar. The Tribunal finds 
1 Nicolaides seems to be a broker of last resort: he appears 
’e a hard-nosed business man but he seems to provide a 

rice to people by obtaining mortgage funds which, in many 

iS, May not be available to them otherwise. The Tribunal 

is that some ‘complainants’ continued to do business with 

m. It is not Nicolaides behaviour in business which is the 
sideration of the Tribunal; it is whether he has carried on 


ness within the provisions of the Act and Regulations. 


The Tribunal finds upon a review of all the mass of 
itil placed before it that the past conduct of Nicolaides 
not afford reasonable grounds for belief that business 
‘| not be carried on in accordance with law (the Tribunal 
weing with the interpretation of Nicolaides) and with 
tgrity and honesty. 


| [Financial Responsibility] 
The Tribunal had placed before it in various forms the 


oneial position of Haron and Nicolaides. As to assets and 
ailities, the Tribunal is of the opinion that each can be 


Peres to be financially responsible in the conduct of 
isness. 
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[ GENERAL] 


The Tribunal finds that there is no sufficient evidence 
in respect of all the matters placed before the Tribunal, of 
other action in the past of Haron or Nicolaides and not 
specifically referred to herein which would provide a basis fo 
action by the Registrar under Section 6. 


THE TRIBUNAL FINDS - 
in regard to Haron: 


1. that the past conduct of its officer and director, 
namely Nicolaides does not afford reasonable grounds 
for belief that its business will not be carried on in 
accordance with law and with integrity and honesty; 


2. that it is not carrying on activities that are, or wil 
be, if it remains registered in contravention of 
Regulations with respect to ‘trust funds' Reg. 

6(1) (2) (6) and books of records Reg. 7(1); 


3(a) that it is in breach of a term or condition of the 
registration with respect to filing of an audited 
financial statement as required by Reg. Sec. 3(6); 


(b) that it is not in breach of a term and condition 
with respect to the delivery of a statement of 
mortgage; 


4. that, having regard to its financial position, it can 
reasonably be expected to be financially responsible i 
the conduct of its business; 


in regard to Nicolaides: 


6. that his past conduct does not afford reasonable 
grounds for belief that he will not carry on business 
in accordance with law and with integrity and honesty, 
and 


5. that, having regard to his financial position, he can 
reasonably be expected to be financially responsible : 
the conduct of his business. 


In the above matters where it does not find the 
allegations in the Notice of Proposal supported, the Tribunal 
substitutes its opinion for the Registrar s. 


SN nn a ft ——_— 


i 
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The Tribunal directs the Registrar: 


To carry out his Proposal to refuse to renew the 


registration of Haron [because of breach of the term 
and condition Reg. Sec. 3(6)]; 


Not to carry out his Proposal to refuse to grant a 
registration to Nicolaides (to carry on business as 
Canadian Financial Services); 


To grant registration to Nicolaides on the terms and 
conditions set out herein. 


And the Tribunal considers it proper 


attach the following terms and conditions to its Order: 


Haron may continue business to the 3ist January 1985 
provided it does so in accordance with its undertakings 
given upon the granting of the adjournment of the 
hearing by the Tribunal and continued after the 
concluding of the oral part thereof; if breach of this 
condition occurs the Order with respect to the Notice 
of Proposal re Haron shall be in effect thereupon. 


The Order as to registration of Nicolaides to be 


effective 3lst January, 1985, subject to Nicolaides 
prior thereto: 


(a) having filed an immediate statement of assets and 
liabilities in accordance with the general accepted 
Practice of persons licenced under the Public 
Accountancy Act as will demonstrate that he can 
reasonably be expected to be financially responsible in 


the conduct of his business as generally accepted by 
the Registrar; 


(b) having set up a system of records and books of 
account in accordance with Section 7 (inclusive of one 
"pure" trust account and one “pure"™ general account, 
each properly designated) capable of providing a 
meticulous compliance pursuant to Reg. Sec. 7(1) and 


certified as such by a person licenced under the Public 
Accountancy Act; 
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(c) having paid all outstanding liabilities of Haron 
and Nicolaides or evidence placed before the Registrar 
that a satisfactory settlement has been made with 
respect to each of them; 


otherwise this Order shall lapse. 


ns 


The Registrar may on application, delete or reduce any 
term and condition attached to the registration; 


The Order is subject to any change in Regulation 662; 
If the Decision and Order is appealed, the effective 


date herein shall be not 3lst January 1985, but the 
date six weeks following the appeal being concluded. 


and the following terms and conditions to the registration and 
renewal thereof to the 3lst January 1987: 


l. 


In the cases where it is patently 
obvious that no funds can be obtained, 
(e.g. where the borrower does not have 
the funds to meet the cost requirements 
of prospective lenders) the borrower is 
to be told so immediately without 
application or deposit being taken. 


Regulation prescribed form(s) be in no 
way amended or altered and that the 
words "non refundable and fully earned 
fee (deposit)" or like words be 
eliminated from all documentation except 
as to a separate acknowledgement by the 
borrower as to this single item, and 
unless the said acknowledgment contains 
in addition the clause that it is being 
given "as a general retainer for which 
Nicolaides is not obligated either to 
account or to render services" and which 
document is delivered to the borrower 24 
hours before the borrower signs it and 
gives such deposit. 


Any deposits must not exceed 1% of the 
application. 
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Subject to paragraph 2, all funds 
received by the broker whether by cash, 
cheque or otherwise shall be deposited 
in the mortgage broker's trust account 
in accordance with the regulation. 


An obligation should be executed by Mrs. 
Nicolaides for any default arising out 
of non-compliance with trust fund 
regulations or of paragraph 4 hereof if 
any of the assets in the statement of 
assets and liabilities of Nicolaides are 
owned by Mrs. Nicolaides or if she has 
any interest therein, or a Bond provided 
in the amount of $25,000 or in the 
amount of the greatest amount in 
Canadian Financial Services trust 
account during the previous year, 
whichever is the greater. 


In the event a commitment is not 
received within 15 business days of an 
application, a deposit paid is to be 
returned to the borrower (by certified 
cheque) without deductions except as to 
borrower directed payments to third 
parties for services incurred in the 
process of arranging of the mortgage and 
rendered in fact. 


No commitment be issued by Nicolaides on 
his own account unless he has first 
placed such funds in his lawyer's trust 
account (which may be segregated and 
interest bearing) to be delivered in 
accordance with the commitment. 


(a) No funds may be transferred from 
the trust account until after the 
mortgage transaction has actually been 
completed and funds received by the 
borrower in accordance with the terms of 
the agreement, or after the borrower has 
been given 15 days' notice that a 
transfer is to be made pursuant to the 
agreement ; 
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(b) Upon the issuance of a writ by any 
borrower against Nicolaides for a return 
of any fees paid to him in respect of an 
application, Nicolaides will deposit 
immediately in his Trust Account monies 
sufficient to cover the said fees and 
maintain them therein so long as the 
proceedings are processed in the 
ordinary course. 


gs (a) The books and records of Nicolaides 
shall be under the continuous 
supervision of a person licenced under 
the Public Accountancy Act. 


(b) A certificate of audit of a person 
licenced under the Public Accountancy 
Act that compliance has been had with 
Reg. Sec. 7(1) and a copy of the most 
recent financial statement including an 
updated statement of the personal assets 
and liabilities of Nicolaides shall be 
filed with the Registrar on or before 
the 30th day of June 1985 and every 6 
months thereafter. 


EO. Any complaint in writing received by 
Nicolaides in respect of the business as 
a mortgage broker to be forwarded to the 
Registrar forthwith upon receipt. 


ice Any complaint forwarded by the Registrar 
to Nicolaides shall be replied to fully 
within two business days after receipt 
thereof. * 


* Note: The above decision was appealed to the 
Supreme Court of Ontario (Divisional Court). 
The appeal had not been concluded at the 
time of this publication. 


38-1102A 
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‘RY O. BABROCIAK 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REVOKE REGISTRATION AS 
MOTOR VECHICLE SALESMAN 


(BUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
J.T. HOGAN, MEMBER 


INSEL: STEPHEN AUSTIN, representing the Respondent 


No one appearing for the Appellant 


'E OF 
RING: 2lst March, 1984. 


REASONS FOR DECISION AND ORDER 


The Tribunal finds that the registrant Jerry Q. 
yrociak did execute certain documents which he knew were 
ise, which were used as the basis for fraudulently obtaining 
m American Motors (Canada) Limited certain sums of money 
2re there was no entitlement. 


The Tribunal finds the registrant Jerry 0. Babrociak 
3 one of the participants in a general scheme for such 
audulent action and that he did conspire with others in 
spect of such a scheme. Details with respect to the above 
Meset out in Exhibits Ll, 12, 13, 14, 15, 16 17, 18, 19 and 


The Tribunal finds that the "past conduct" of the 
tistrant “affords reasonable grounds for belief that he will 
> carry on business in accordance with law and with integrity 
1 honesty." 


Accordingly the Tribunal by virtue of the Sue 
3ted in it under Section 7(4) of the Motor Vehicle Dealers 
: directs the Registrar to carry out his Proposal. 
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GEORGE P. CADAS 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REFUSE REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
KEITH COULTER, MEMBER 


COUNSEL: STEPHEN AUSTIN, representing the Respondent 


No one appearing for the Appellant 


DATE OF 
HEARING: 19th April 1984 


REASONS FOR DECISION AND ORDER 


The Appellant, George P. Cadas, appealed to the 
Tribunal from a proposal of the Registrar of Motor Vehicle 
Dealers and Salesmen to refuse him registration as a motor 
vehicle dealer. The Appellant failed to appear at this heari: 
which was convened at his request although duly served with 
notice of the same as appears from the Proof of Service filed 


Section 7 of the Statutory Powers Procedure Act 
provides that: 


Where notice of a hearing has been 
given to a party to any proceedings in 
accordance with this Act and the party 
does not attend at the hearing, the 
tribunal may proceed in his absence and 
he is not entitled to any further notice 
in the proceedings. 


‘ 
‘ 


The Notice duly served upon the Appellant as aforesi( 
included a notice as to the provisions of the said section 7} 
the Statutory Powers Procedure Act in accordance with which 1 
hearing proceeded in the Appellant's absence. | 


Section 6(1) of the Motor Vehicle Dealers Act provi 
that: ; 
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Subject to section 7, the Registrar 
may refuse to register an Applicant 
where in the Registrar's opinion the 
applicant is disentitled to registration 
under section 5. 


Section 5(1)(b) of the said Motor Vehicle Dealers Act 
ywides as follows: 


An applicant is entitled to 
registration or renewal of registration 
by the Registrar except where, 


| (b) the past conduct of the 

| applicant affords reasonable 
grounds for belief that he will 
! not carry on business in 

| accordance with law and with 
integrity and honesty... 





| Section 7(1) of the said Motor Vehicle Dealers Act 
ovides that 


Where the Registrar proposes to refuse 
to grant or renew a registration or 
proposes to suspend or revoke a 
registration, he shall serve notice of 
his Proposal together with written 
reasons therefor on the applicant or 
registrant. 





| The Tribunal holds that this provision has been fully 
mplied with as aforesaid. 


The Tribunal has heard the testimony of two members of 
le Intelligence Bureau of the Metro Toronto Police Force. The 
ispondent Registrar has proved to our satisfaction that on 

Be 13th, 1983, the Appellant pleaded guilty to the charge of 
nspiracy to possess property obtained by crime before his 
Inour County Court Judge Trotter and was sentenced to a term 

( 90 days intermittent and ordered to pay restitution in the 
jount of $1,500.00. 


lates are serious in the extreme. In the Tribunal's opinion 
e criminal wrong-doing involved strongly implies a 
opensity - at least at the time the crimes were committed - 


e e e 
This conviction and the crime or crimes to which it 
fe systematic and ruthless dishonesty and a criminal 


| 
| 
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disposition on the part of the Appellant which would render h; 
quite unfit to operate as any kind of registrant under the 
Motor Vehicle Dealers Act, especially as a Dealer where even 
greater opportunies would be offered for criminal activity th, 
in the case of the somewhat lesser responsibilities given to 
the holder of a Salesman's registration. 

The Tribunal agrees with the Registrar's conclusion 
that the past conduct of the applicant affords reasonable 
ground for belief that he will not carry on business in 
accordance with law and with integrity and honesty. The | 
Tribunal, upon the evidence, reaches the identical conclusion 


In the course of his judgment upon the judicial revi) 
of the Tribunal's decision in the case of Sunparlour Motor 
Sales which was reported at p. 7 of Vol. 9 of the Reports of | 
the decisions of this Tribunal for the year 1980, the 
Honourable Mr. Justice Peter Cory sitting as a member of the 
Divisional Court of Ontario stated in part that "...when 
assessing the probable future actions of men some reliance ma 
properly be placed on the past acts of the individual to be 
assessed." 

In the present case the past acts of Mr. Cadas 
strongly suggest that he is unfit for the registration sought 
and the Tribunal therefore holds that the Registrar's decisio 
must be upheld, at least until such time as the Appellant has 
clearly demonstrated, over a substantial period of time, that; 
his character has thoroughly reformed (if that is possible) 
whereupon an application in accordance with Section 8 of the 
Motor Vehicle Dealers Act might be considered. 


eae a8 by virtue of the authority vested in it 


under Section 7(4) of the Motor Vehicle Dealers Act, the 
Tribunal directs the Registrar to carry out his Proposal. 


34-0990A 
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4ES A. EDIE 


| APPEAL FROM A PROPOSAL OF THE 
| REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REFUSE REGISTRATION 

IBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 

ROSS WEMP, MEMBER 

JNSEL: STEPHEN AUSTIN, representing the Respondent 


No one appearing for the Appellant 


ARING: 30th April 1984 





REASONS FOR DECISION AND ORDER 


The Appellant, James A. Edie, appealed to the Tribunal 
ym a Proposal of the Registrar of Motor Vehicle Dealers and 
lesmen to refuse him registration as a motor vehicle 

lesman. The Appellant failed to appear at this hearing which 
3 convened at his request although duly served with notice of 
p same as appears from the Proof of Service filed. 


Section 7 of the Statutory Powers Procedure Act 
vides that: 


Where notice of a hearing has been 
given to a party to any proceedings in 
accordance with this Act and the party 
does not attend at the hearing, the 
| tribunal may proceed in his absence and 
he is not entitled to any further notice 
in the proceedings. 


The Notice duly served upon the Appellant as aforesaid 
a notice as to the provisions of the said section 7 of 
2 Statutory Powers Procedure Act in accordance with which the 
ating proceeded in the Appellant's absence. 





Section 6(1) of the Motor Vehicle Dealers Act provides 
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Subject to section 7, the Registrar 
may refuse to register an Applicant 
where in the Registrar's opinion the 
applicant is disentitled to registration 
under section 5. 


Section 5(1)(b) of the said Motor Vehicle Dealers Ac 
provides as follows: 


An applicant is entitled to 
registration or renewal of registration 
by the Registrar except where, 


(b) the past conduct of the 
applicant affords reasonable 
grounds for belief that he will 
not carry on business in 
accordance with law and with 
integrity and honesty... 


Section 7(1) of the said Motor Vehicle Dealers Act 
provides that: 


Where the Registrar proposes to refuse 
to grant or renew a registration or 
proposes to suspend or revoke a 
registration, he shall serve notice of 
his Proposal together with written 
reasons therefor on the applicant or 
registrant. 


The Tribunal holds that this provision has been ful! 
complied with as aforesaid. 


The Tribunal has heard the testimony of Inspector 
William Roland Pugh and of the Registrar Mr. Abrams himself 
which verified the allegations set forth in the Notice of 
Proposal and specifically the Reasons and Particulars of the: 
Reasons set forth in the Proposal at paragraphs B and C there 
which read as follows: 


B. REASONS 


In my opinion the Applicant is not 
entitled to registration under Section 5 
of the Act as his past conduct affords 
reasonable grounds for belief that he 
will not carry on business in accordance 
with law and with integrity and honesty. 
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C. PARTICULARS 


In concluding that the Applicant is not 
entitled to registration, I have taken 
into account the following facts: 


(1) It is alleged that the Applicant 
has an extensive criminal record; 


(2) It is alleged that the Applicant 
furnished false information on his 
application for registration by 
failing to provide the Registrar 
with full particulars regarding his 
criminal record; : 


(3) In response to question 7 on the 
Application for Registration dated 
the 28th day of October, 1983, the 
Applicant indicated that he had 
been convicted. In response to the 
instruction contained in question 7 
which requested full particulars of 
all such convictions, on a separate 
sheet, the Applicant appended a 
note to the application which 
stated, inter alia, "...I have been 
charged and convicted under the 
criminal code of Canda, with assalt 


(sic). I have never been charged 
with any theft or robber 

charges....” (Registrar's emphasis 
(4) In fact, the Applicant has an 


extensive criminal record which is 
as follows: 


(a) convicted January 16, 1969, BE 
and Theft contrary to Section 
292(1)(b) CC (3 charges), and 
sentenced to 2 years probation 
on each charge; 


(b) convicted July 24, 1974, 
Mischief, and received 
conditional discharge for 1 
year; 


(5) 


(c) 


(d) 


(e) 


(f£) 


(g) 


Ch) 


(i) 


The 
30, 


Po 


convicted October 4, 1974, of 
Mischief and Fail to Attend 
Court, for which he was fined 
$200 and $100 respectively; 


convicted March 12, 1975, 
Assault CBH contrary to Section 
245(2) CC, for which he 
received a suspended sentence 
and probation for 12 months; 


convicted December l, 1975, 
Fraudulently Obtain 
Accommodation contrary to 
Section 322(1) CC, for which he 
was sentenced to 30 days; 


convicted February 1, 1978, 
Assault CBH contrary to Section 
245(2) CC, for which he was 
fined $300; 


convicted September 9, 1978, 
Common Assault contrary to 
Section 245(1) CC and Mischief 
contrary to Section 387(1) CC, 
for which he was fined $300 and 
$50 respectively; 


convicted April 11, 1979, Break 
and Enter Contrary to Section 
306 CC, sentenced to 6 months 
in jail; 


convicted June 29, 1983, BE and 
Commit contrary to Section 
306(1)(b) CC, for which he was 
sentenced to 6 months in jail. 


Applicant was paroled on August 
1983, which parole is still 


valid and subsisting. 


| Idk 


(6) On the 14th day of December, 1983 

the Applicant attended a meeting at 
the office of the Registrar at 
which time the Applicant's 
non-disclosure of his criminal 
record on the Application for 
Registration was discussed. The 

Applicant admitted to all of his 
convictions. 


(7) Further, the Applicant also 
admitted that he has sold 
automobiles for Nethercott Chev 
Olds Limited as an unregistered 
salesman. 


The Tribunal holds that each and all of the above 
[rticulars have been proven. The Tribunal particularly and 
~pecially disapproves of two matters disclosed by the evidence 
ad which it holds to have been proven. Firstly, that in 
usponse to Question 7, on the Form of Application which reads 
i part, 





| Have you ever been convicted under any 
law of any country, or state, or 
province thereof, of an offence, or are 
there any proceedings now pending? If 
| yes, give full particulars of all such 
| convictions and proceedings on separate 
| sheet. 


ie Appellant furnished, by annexing it to the said form, a 
stter which reads in part: 


I have never been charged with theft or 
robbery charges. 


| In the light of the evidence, that assertion appears 
» be nothing other than an outright untruth. 


Secondly, the Tribunal finds evidence that the 
»pellant was for approximately six weeks employed by 
2thercott Chevrolet Oldsmobile Limited as a salesman while 
iegistered under the Act. It has been suggested that during 
pe period in question (approximately for most of the month of 
>vember 1983 and the first half of December of that year) he 
re a mere "trainee" but the records of Nethercott Chevrolet 


| 
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Oldsmobile Limited which were inspected by Mr. Pugh and set 
before the Tribunal and forming part of the subject matter of 
his testimony reveal that he was paid commissions for sales 
effected by him during that period and the Tribunal accepts as 
proven, that he was more than a trainee during the period, and 
was in fact unlawfully acting and being employed as a salesman 
contrary to the provisions of the Act. 


The Tribunal holds that Section 3(1) of the Act (in 
particular) has been contravened which reads in part: 


No person shall, 


(a) act as a salesman of or on 
behalf of a motor vehicle dealer 
unless he is registered as a 
salesman of such dealer... 


The Tribunal finds that the Appellant's criminal 
record (having regard to the convictions and the crimes to 
which they relate) is serious in the extreme. In the 
Tribunal’s opinion the criminal wrong-doing involved strongly — 
implies a propensity for dishonesty and a criminal disposition 
on the part of the Appellant which would render him quite unfit 
to operate as a registrant under the Motor Vehicle Dealers Act. 


The Tribunal agrees with the Registrar's conclusion 
that the past conduct of the applicant affords reasonable 
grounds for belief that he will not Carry on business in 
accordance with law and with integrity and honesty. It agrees. 
that Mr. Edie’s past conduct strongly suggests that he is unfit 
for the registration sought. The Tribunal therefore holds that 
the Registrar's Proposal must be upheld. | 


Accordingly by virtue of the authority vested in it 


under Section 7(4) of the Motor Vehicle Dealers Act, the 
Tribunal directs the Registrar to carry out his Proposal. 


34-0995A 


E33 


.ONALD J. FAULKNER 


_ APPEAL FROM A PROPOSAL OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REFUSE REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
MURRAY FELDMAN, MEMBER 


JOUNSEL: DEREK T. HOGG, Q.C., appearing for the Appellant 
STEPHEN AUSTIN, representing the Respondent 


ATE OF 
IEARING: 6th April 1984 


REASONS FOR DECISION AND ORDER 


The Appellant, Ronald J. Faulkner, appealed to the 
tribunal from a proposal of the Registrar of Motor Vehicle 
lealers and Salesmen to refuse him registration as a motor 
ehicle salesman. The Appellant failed to appear in person at 
his hearing which was convened at his request although his 
Olicitor of record had been duly served with notice of the 
ame as appears from the Proof of Service filed. 


Mr. Derek T. Hogg, Q.C., who had represented the 
ppellant during the course of certain preliminary 
Orrespondence with the Registrar of this Tribunal prior to the 
fearing and who was therefore the Appellant's solicitor of 
ecord at the time of the commencement of the hearing was 
resent before the Tribunal at the commencement of the 
earing. Mr. Hogg informed the Tribunal that he had been 
mable to obtain his client's instructions in respect of the 
@aring. He informed the Tribunal that he had made diligent 
fforts to do so and had failed due to no lack of effort or 
ault on his part. The Tribunal accepted that averment. Mr. 
logg then requested the Tribunal's leave to withdraw from the 
earing of his client's appeal on the grounds that without 
nstructions or briefing of any kind, he could not proceed, 
hich leave was then granted by the Tribunal which could 
erceive no alternative open to it. However the Tribunal was 
nd remains convinced that Mr. Hogg was the Appellant's 
Olicitor of record at the time he was served with the Notice 


134 


of Hearing as aforesaid and that such Notice was brought to tl 
attention and knowledge of the Appellant (by his solicitor if 
not otherwise) and that, on top of that, the service of the 
said Notice was valid by operation of law. 


Section 7 of the Statutory Powers Procedure Act 
provides that: 


Where notice of a hearing has been 
given to a party to any proceedings in 
accordance with this Act and the party 
does not attend at the hearing, the 
tribunal may proceed in his absence and 
he is not entitled to any further notice 
in the proceedings. 


The Tribunal is fully satisfied that the said Notice 
was duly served upon the Appellant both in fact and by 
operation of law as aforesaid and that it included a notice a 
to the provisions of the said section 7 of the Statutory Powe 
Procedure Act in accordance with which the hearing therefore 
proceeded in the Appellant's absence. 


Section 6(1) of the Motor Vehicle Dealers Act provid 
that: 
Subject to section 7, the Registrar 

may refuse to register an Applicant 
where in the Registrar's opinion the 
applicant is disentitled to registration 
under section 5. 


Section 5(1)(b) of the said Motor Vehicle Dealers Ac 
provides as follows: 


An applicant is entitled to 
registration or renewal of registration 
by the Registrar except where, 


(b) the past conduct of the 
applicant affords reasonable 
grounds for belief that he will 
not carry on business in 
accordance with law and with 
integrity and honesty... 
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Section 7(1) of the said Motor Vehicle Dealers Act 
yvides that 


- Where the Registrar proposes to refuse 
to grant or renew a registration or 
proposes to suspend or revoke a 
registration, he shall serve notice of 
his Proposal together with written 
reasons therefor on the applicant or 
registrant. 


The Tribunal holds that this provision also has been 
lly complied with. 


The Respondent's objections to the Appellant, on which 
3 refusal to grant him registration as a motor vehicle 
lesman was based, were set out in his Notice of Proposal to 
fuse registration and his Supplementary Proposal and Notice 
Further Particulars. These included the following 
legations: 


It is alleged that the Applicant has a 
record of convictions for criminal 
offences which relate to his fitness for 
registration under the Act. 


It is further alleged that the Applicant 
failed to fully disclose the details of 
his criminal record on his application 
for registration made the 3rd day of 
August, 1983. 


In addition to having been convicted of 
three charges of theft over $200.00, 
contrary to Section 294(a) of the 
Criminal Code, on the 30th day of April, 
1982, the applicant was also convicted 
of three charges of uttering forged 
document, Section 326(1)(b) of the 
Criminal Code on the same date, for 
which the applicant received two years 
on each charge concurrently. The 
applicant was also convicted of assault 
causing bodily harm, contrary to Section 
245(2) of the Criminal Code on the 16th 
day of October, 1980, for which he was 
fined $200.00. 
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The Applicant was an accredited member 
of the Law Society of Upper Canada, from 
1973 to 1981. On or about the 19th day 
of June, 1981, the Applicant was 
disbarred for misappropriating clients' 
trust funds in excess of $41,000, 
failing to follow his clients' 
instructions, and failing to maintain 
sufficient funds in his trust account to 
meet his trust obligations to his 
clients. Such action by the Law Society 
of Upper Canada was directly related to 
his theft over $200.00 and uttering 
forged document charges. 


In response to question 3 of the 
application for registration which 
provides "Provide particulars of 
occupation during past 3 years 
(including periods of unemployment, 
illness, etc.)", the Applicant failed to 
disclose that he had been incarcerated 
during the period commencing on or about 
the 30th day of April, 1982 and 
concluding on or about the 29th day of 
December, 1982. 


On or about the 15th day of May, 1981, 
the Applicant made an Assignment into 
bankruptcy. 


In or about the month of June, 1983, the 
Applicant received a formal discharge 
from bankruptcy. 


It is alleged that the Applicant acted 
as a motor vehicle salesman of or on 
behalf of Grant Brown Motors Limited, a 
registered motor vehicle dealer, without 
being registered as a motor vehicle 
salesman of such dealer under the Motor 
Vehicle Dealers Act. 


It is alleged that the Applicant acted 
as a unregistered motor vehicle salesman 
in 1983. 


Each and every one of these allegations was proven t 
the Tribunal's satisfaction. 


137 


Exhibit 14 was a copy of "Communique" captioned a 
ief informal report of the proceedings of the Benchers of 
Law Society of Upper Canada in Convocation" dated 19th June 
1 and reading, in part, as follows: 


Ronald J. Faulkner of Ottawa was 
disbarred. He had misappropriated 
clients' trust funds in excess of 
$41,000, failed to follow his clients' 
instructions, and failed to maintain 
sufficient funds in his trust account to 
meet his trust obligations to clients. 


The Tribunal was shown the following letter dated 
.” 1984 (the day before the hearing) which speaks for 
olf: 


HEWITT, HEWITT, NESBITT, REID 
BARRISTERS AND SOLICITORS 


OTTAWA 
April 5, 1984 


Stephen Austin, Esq., 
Ministry of Consumer and Commercial Relations 
Toronto, Ontario, 


Dear Mr. Austin: 
Re Ronald J. Faulkner 


We wish to confirm the inforuation given 
to you in connection with a claim against 
the above-noted. 


We represent the Royal Insurance Company, 
the insurers of Victoria & Grey Trust 
Company. These insurers have paid a loss as 
a result of the fraud of Faulkner in the 
amount of $35,000. We are under ° 
instructions to commence an action against 
Mr. Faulkner to recover this amount together 
with interest and costs. We have been 
delayed in pursuing the claim because we 
have been unable to locate Mr. Faulkner who 
allegedly resides at 174 Earle Street, 
Apartment 4, in Kingston but to date no one 
has been successful in locating him there. 
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This will also confirm that the liability 
of Mr. Faulkner to reimburse our client in 
respect of this claim remains outstanding in 
spite of his discharge as a bankrupt because 
the liability arises out of a fraud in 
respect of which he has been conficted (sic) 
of a criminal offence. 


We trust that this is the information 
which you required. 


Yours very truly, 


“Adrian T. Hewitt' (signature) 
Adrian T. Hewitt 
ATH: BHC 
P.S.-Since the outset of this matter Faulkner has 
made no proposal whatsoever for payment of any 
amount against this liability. 


The Tribunal was also shown certain documents related 
to the Appellant's bankruptcy including Minutes of First 
Meeting of Creditors and Lists of Creditors, including a 
"Schedule E" showing as "contingent and other liabilities" a 
list of twenty individuals and corporations - each marked, 
under the words "Nature of Liability", "Mortgage Guarantee”. 
The "Amount of Liability or Claim" in each of these cases 
ranged from $5,000 to to $185,000 with the median amount 
appearing to be somewhere between $15,000 and $50,000. We 
repeat, there were twenty of these. And none of them appear tc 
have resulted in any return to the claimants. In other words, 
a great deal of damage was inflicted on a substantial number of 
victims. 


It seems to the Tribunal that if the words "past 
conduct of the applicant affords reasonable ground for belief 
that he will not carry on business in accordance with law and 
with integrity" have any meaning at all, that meaning would 
find itself more than abundantly illustrated by the facts of 
this case, and upon which it is hard to believe how any other 
conclusion could possibly be reached. 


Exhibit 18 to these proceedings was a letter from the 
Appellant dated October 3, 1983 addressed to an official of the 
Ontario Government which reads as follows: 
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Dear Sir: re: Right to Employment 
National Parole Board 
5 Recommendation 
Opportunity to 
Reassert Oneself 


I ask your assistance, counsel and advice 
in obtaining the right to be employed in my 
province of Ontario. 


In 1980 I experienced a business and 
social collapse resulting in court charges, 
an assignment in bankruptcy, a divorce and a 
conviction and incarceration at Kingston. 


In 1981, I was disbarred by the Law 
Society of Upper Canada (Ontario). 


Presently I am on parole until May, 1984. 


I have had an opportunity to sell 
automobiles and did in fact sell cars with 
Grant Brown Pontiac, Buick, Cadillac, 
247-7161, Toronto. I was a very successful 
salesman in the short term I was there at 
the dealership before Mr. Abrams, the 
Registrar of Motor Vehicles 963-0411, 
advised that it was his recommendation that 
my licence be denied. 


I enclose two letters, one from my parole 
officer, the other from a John Howard 
Society counsellor. 


Rehabilitation is a difficult matter; 
society generally, understandably has little 
sympathy for ex-offenders. 


I would hope that the Province of Ontario 
would take a responsible position of 
leadership in providing the opportunity of 
employment to its citizens. 


Yours truly, 


R. Faulkner 

26 Leopold Street, 
Toronto, 

M6K 1J9 

534-7682 
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The fifth paragraph, "I have had an opportunity to 
sell automobiles...etc.", is of particular interest and concern 
to the Tribunal. The employment, with Grant Brown Motors Ltd. 
of Weston, Ontario, extended for about half a year and was 
contrary to law in that the Appellant had no commercial 
registration. The Investigator's Report and other evidence, 
including the sales records of Grant Brown Motors Ltd., suggest 
that the Appellant probably was a "very successful salesman’ as 
he has alleged. But that is not the point. We understand 
there is a tradition that the devil is a very successful 
salesman, perhaps the best on record. But would it be "unfair" 
for Mr. Abrams to seek to deprive him of "his right to be 
emp loyed"'? 


: 
' 


In this letter the Appellant hopes "...that the 
Province of Ontario [will] take a responsible (sic) position of 
leadership in providing the opportunity of employment to its 
citizens". The Tribunal gladly and eagerly adopts that pious 
hope and says that, for its part, it also hopes the Province 
through its servants and agents such as Mr. Abrams will 
continue to seek to protect consumers and the public in 
general, thereby seeking to continue to perform the 
responsibilities of leadership in that area as well, which is 
an area of supreme importance taking priority over all other 
considerations. - 


A lawyer who steals from his clients is one of the 
worst and most dangerous species of criminal. To borrow a 
phrase recently attributed to a Toronto judge he or she is "a 
true wolf". The record of the Appellant's past dishonesty 
reveals a systematized methodology which was both persistent 
and calculated. In the opinion of the Tribunal he is totally | 
unfit for any kind of occupation giving scope to his 
demonstrated propensity for fraud, and specifically for the 
registration sought. The Registrar's misgivings and the 
Proposal which resulted from them must be absolutely upheld. 





The Tribunal understands that the position of the | 
Registered Dealer referred to in these Reasons has not yet been 
dealt with. | 


, 


By virtue of the authority vested in it under Section 
7(4) of the Motor Vehicle Dealers Act, the Tribunal directs the 
Registrar to carry out his Proposal. 


34-1003A 
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{ J AUTO CENTRE LIMITED operating as 
AND COUNTRY AUTO CENTRE 

YARD DILLON 

| ~ 

| 

| APPEAL FROM A PROPOSAL OF THE 

| REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


4 
| 


| TO REVOKE REGISTRATIONS 


;BUNAL: MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
WILLIAM J. GUIGNION, MEMBER 


| 
INSEL: PAUL L. MULLINS, representing the Appellant 
MICHAEL BADER, representing the Respondent 
‘ES OF 
RING: 18th, 19th June, 1984 London 


REASONS FOR DECISION AND ORDER 


The Applicants have applied to the Tribunal for a 
‘Ting pursuant to Section 7(2) of the Motor Vehicle Dealers 
, R.S.O. 1980, Chapter 299. On January 23, 1983, the 
istrar of the said Act caused a Proposal to be served upon 

| Applicants to revoke the registration of Town and Country 
0 Centre as motor vehicle dealer and the registration of 
lard Dillon as motor vehicle salesman pursuant to the Motor 
fiele Dealers Act. In the Proposal the Registrar indicated 
it the past conduct of its officer and director Howard Dillon 
= reasonable grounds for belief that its business and 

| business would not be carried on in accordance with law and 
egrity and honesty. The Proposal alleged that Howard Dillon 
altered or had permitted to be altered the odometers of 


@ motor vehicles in his possession between January 1980 and 
m 1982. 





At the hearing, the Ministry led evidence, which was 

| contradicted by the Applicant, that he has pleaded guilty 
Provincial Court (Criminal Division) to four counts of 

meter tampering contrary to Section 19(1) of Ontario 
ulation 665 made under the Motor Vehicle Dealers Act, R.S.O. 
0, Chapter 299 and thereby committed an offence under 

tion 22(1)(c) of the said Act. Five other counts were 
erawn at the time of his plea in December 1982. Mr. 

wford, who investigated the situation for the Registrar, and 
Swore the information as to the offences, indicated that 
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Mr. Dillon had co-operated fully as to his investigation. A. 


chart filed at the hearing by the Registrar indicated that th 
total kilometres misrepresented to customers was 258,950. 


: 
| 
i 
| 


Howard Dillon testified in his own behalf. Although 
he had informed Mr. Crawford throughout his investigation tha 
he alone was responsible for any altering of odometers at his 


business establishment, he swore before the Tribunal that a 
former partner was responsible for the two motor vehicles of 
the nine which had the most serious alteration. Mr. Dillon 


indicated that the nine counts were isolated incidents and th: 
since he commenced his dealership in 1972 he had only altered 


odometers in perhaps a dozen occasions prior to 1980. The 
Applicant indicated that each instance in which he had been 
charged involved a "pre-sold" motor vehicle and that the 
consumer was virtually protected by a generous warranty. 


The Tribunal would like to comment at the outset of 
its decision that it has only concerned itself with the 
situations referred to in the Proposal and not any other 


conduct prior to 1980 alluded to by Mr. Dillon. As to Mr. 
Dillon's testimony, after having had an opportunity to observ 


his testimony the Tribunal is not satisfied that he was not 
involved in the two more serious alterations. Nor is the 
Tribunal, in light of the fact that two of the motor vehicles 
were sold to close relatives inclined to accept Mr. Dillon's | 
version that each motor vehicle in question was "pre-sold" an 
that each transaction did not involve the strong inducement 0 


each customer. We accept without reservation the evidence th; 
Mr. Dillon was extremely co-operative and remorseful concerni; 


his conduct. We also take into consideration that alternativ 
employment for Mr. Dillon may be extremely difficult. 


All previous decisions of the Tribunal confirm the 
extremely severe attitude it must take respecting the 
alteration of odometers by motor vehicle dealers and salesmen 


Such alterations constitute in each and every instance a very) 


serious fraud against consumers. The Tribunal accordingly | 
accepts all elements of the Registrar's case as proven. 


The Tribunal, therefore, by virtue of the authority 
vested in it under the Motor Vehicle Dealers Act, Section 7, | 
directs the to Registrar to carry out his Proposal in respect 
to Town and Country Auto Centre as motor vehicle dealer and 
Howard Dillon as motor vehicle salesman. This Order will not 
take effect for a period of sixty days from the date hereof i 
order to permit the applicant a sufficient period of time to 
resolve his business affairs. 
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Hh 


| & J AUTO CENTRE LIMITED Operating as 

OWN AND COUNTRY AUTO CENTRE 

OWARD DILLON 

| 

| MEETING TO CONSIDER AN APPLICATION FOR AN 
ORDER GRANTING A STAY OF THE DECISION AND ORDER 
OF THE COMMERCIAL REGISTRATION APPEAL TRIBUNAL 
PENDING THE DISPOSITION OF THE APPEAL TO THE 
SUPREME COURT 





RIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
BARBARA SHAND, MEMBER 
| DONALD STRUPAT, MEMBER 





OUNSEL: PAUL L. MULLINS, tepresenting the Appellants (Applicant: 


MICHAEL BADER, representing the Respondent 


ATE OF 
EETING: 19th September, 1984 


| 





iI 


REASONS FOR RULING 


The jurisdiction of the Tribunal is contained in 
ection 7(9) of the Motor Vehicle Dealers Act which provides: 
| 


| "Notwithstanding that a registrant 
appeals from an Order of the Tribunal 

| under section 9(b) of the Ministry of 
Consumer and Commercial Relations Act, 

| the order takes effect immediately, but 
| the Tribunal may grant a stay until 
disposition of the Appeal." 


i 
| 


| 
| 

The Tribunal has heretofore noted that provision sets 
it the exception within Section 25 of the Statutory Powers 
‘ocedure Act which provides: 


“Unless it is expressly provided to the 
contrary in the Act under which the 
proceedings arise, an appeal from a 
decision of a tribunal to a court or 
other appellant tribunal operates as a 
stay in the matter except where the 
tribunal or the court or other body to 
which the appeal is taken otherwise 
orders." 
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The legislature has provided contrary to the Statutory 
Powers Procedure Act; the legislature has so indicated to the | 
Tribunal that the Tribunal must use its discretion, and to rule) 
on each specific instance coming before it. | 


The legislature did not see fit to set out any 
guidelines as was done, for example, in respect to | 
applications dealing with a request for an extension of time by) 
the Tribunal. Certain principles by which such application 


should be dealt with are set out. 


The Tribunal must determine its own guidelines in 
dealing with an application for a stay. However, there have 
been set out in general law criteria by which the discretion 
should be exercised: q 





(i) that the appeal be bona fide. In this regard the © 
Tribunal has no reason to believe that the appeal commenced is | 
not bona fide. 


(ii)that the grounds of appeal are substantial. In 
this instance the Notice of Appeal sets out a number of grounds. 
of appeal and the Tribunal addresses itself to the grounds in 
respect of this requirement for they should contain the 
elements upon which the Tribunal ought to exercise its | 
discretion. It is true that the applicants need not prove that: 
the appeal will be won, i.e. that the decision is incorrect. } 
Still there is an onus upon the applicant to demonstrate that 
there is some doubt as to the validity of either the decision 
making process or the decision itself and that the ground’or 
grounds in themselves are of a kind that weight will be given 
to them. 


In respect of paragraph 1 of the Notice of Appeal, if | 
there had been some deficiency in the Notice of Proposal, the 
proper place to have raised it was either with the Registrar 
with a requirement for sufficient particulars and failing that, 
or in the alternative before the Tribunal. In any event, the 
Tribunal is of the opinion that the hearing was such as to 
enable the Applicants to fully defend as to the allegations 
upon which action was proposed to be taken. 


In respect of the ground (or the grounds) related in 
paragraph 2, 3, 4, 5, the Tribunal is of the opinion that 
nothing therein indicates that the Applicants were in any way 
prejudiced either by the makeup of the Tribunal panel and the 
course of the hearing, or in the rendering of the decision. 
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cision, this has been clarified, in that the original signed 


the Tribunal shows a date of release by the Tribunal as 27th 


With respect to the date of the release of the 
ily 1984. 


J 


With respect to paragraph 6, the Tribunal is of the 
jinion that the nature of delay factor is not such as to raise 
ifficient support that the Applicants have not been treated 
‘irly; the submission of double jeopardy is one which the 
fibunal has accepted as not being applicable, because the 
fibunal's jurisdiction and action is separate and apart from 
7 other. The Tribunal is of the opinion that such a matter 
}one which should be raised elsewhere before the process of 
2 Tribunal was concluded. 


With respect to paragraph 7, the Tribunal is of the 
jnion that the Tribunal in its decision did not rely upon the 
‘idence of Jack Crawford to the degree, if any, that would 
siate the findings. 





| (iii) that the balance of interest is in favour of 
bh Applicants. 


| With respect to item (iii), the Tribunal has made 
¢erence in Re: Brandejs (released September 27, 1983). 
ipage 2, the Tribunal stated: 


o On the merits of the application, 


counsel for the Appellant has very 
thoroughly made a submission as to the 
necessity of balancing the rights of 
consumers with the rights of an 
individual - in this instance, the right 
| of Jan Brandejs to earn a livelihood 
which necessitates registration under 

| the Act. 








The legislature in the passing of 
| the.....Act through Section 6 has set 
la out a right of an individual - an 
entitlement to registration, i.e. an 
entitlement to earn a living within the 
real estate business. However, the 
legislature has made such a right - the 
entitlement to registration - subject to 
certain exceptions. It has done so in 
the interests of and the protection of 
consumers. 
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On balance in this instance, the 
Tribunal must decide in favour of the 
principle of consumer protection 
generally and protection of consumers 
within. .«.«field..speciféically. | 


The Tribunal is aware that it refused a Stay (thereir 
which was subsequently granted by the Court. The Tribunal is) 
of the opinion that the Court in arriving at its decision | 
opposite to that of the Tribunal had in mind that the | 
Applicants therein would be employed subject to supervision. 
In this instance, the operation is such that the Applicant 
Howard Dillon is really self-employed and is under his own 
supervision in the operation of H & J Auto Centre Limited 
operating as Town and Country Auto Centre. This distinction ij 
a very significant and pertinent one. 


In this instance, the Tribunal decides the balance ir, 
favour of the principle of consumer protection generally and | 
protection of consumers within the motor vehicle field | 
specifically. 

| 

Accordingly upon application made on behalf of H & J) 
Auto Centre Limited operating as Town and Country Auto Centre 
and Howard Dillon for an Order pursuant to Section 7(9) of thé 
Motor Vehicle Dealers Act, R.S.O. 1980, Chapter 299 as amendeg, 
granting a Stay of the Decision and Order of the Commercial 
Registration Appeal Tribunal released the 27th day of July, 
1984 pending the disposition of an appeal from that Decision | 
and Order to the Supreme Court of Ontario (Divisional Court), , 


And upon reading the Notice of Appeal of the 
Applicants to the Supreme Court of Ontario (Divisional Court) | 
And upon hearing counsel for the Applicants and thelll 
Respondent, as well as such additional evidence as was this di 
adduced, 
{ 
The Tribunal denies the application. 
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| 
2TON C. KELLEY 


APPEAL FROM A PROPOSAL OF THE 
| REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REFUSE REGISTRATION 


|BUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
| HELEN J. MORNINGSTAR, MEMBER 
| HERBERT KEARNEY, MEMBER 
WNSEL: BERTON C. KELLEY, appearing in person 





STEPHEN AUSTIN, tepresenting the Respondent 


‘RING: 25th April 1984 
| REASONS FOR DECISION AND ORDER 
a EL LO LON AND ORDER 


| This has been an appeal by Berton C. Kelley from the 
pondent's Proposal to refuse his registration as a motor 
‘icle salesman. 


The evidence shows that the Appellant, in addition to 
ling a number of criminal convictions registered against hin, 
ably one relating to the use of a stolen credit card as 
ently as October 1981, failed to make full disclosure in his 
lies to questions in the Form of Application for 

istration filed by him on March 25th, 1983. 


The Tribunal has addressed the matter of failure to 
tlose in the Form of Application in at least two previous 
2s and these have been referred to it today. 





| The first of the cases referred to the Tribunal today 
the case of Gilford Garage Service Limited and Theodore 
ity which is reported at p. 52 of Vol. Ll of the summaries 
she Tribunal's decisions which is for the year 1982. The 
sion was released on November 30th, 1982 and on page 2 of 


| easons the following language was employed by our senior 
‘Cague Mr. John Yaremko, Q.C.: 
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The Tribunal is of the opinion that 
the application is basic to the 
formation by the Registrar of a 
judgment, never easy at any time, as to 
the fitness of an applicant to be 
registered. He is entitled to a full 
disclosure of all facts - all the 
relevant past conduct, upon which to 
base that judgment. He did not receive 
that in these instances. 


WSs ss Se Se 


The second decision to which we were referred was tha 
in the case of Jack F. Cannon which was reported at. p. 57°08 
Volume 12 of the summaries of the Tribunal's decisions which i 
for the year 1983. This decision was released on August 23rd, 
1983, and on page 2 of the Reasons for Decision our colleague | 
Mrs. Mary Jane Binks Rice, Q.C. used the following language: 


....the Tribunal finds it incumbent upon 
it to state that it takes a very serious 
view of non-disclosure of past criminal 
convictions by an Appellant. Further, 
the Tribunal wishes to state that it 
whole heartedly supports the Registrar's 
policy to refuse registration and to 
serve a Notice of Proposal in all 
instances where there has been such a 
non-disclosure. 


Section 5(1) of the Motor Vehicle Dealers Act reads a 
follows: 


An applicant is entitled to 
registration or renewal of registration 
by the Registrar except where.... 


(b) the past conduct of the applicant 
affords reasonable grounds for belief 

that he will not carry on business in 

accordance with law and with integrity 
and honesty.... 
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The Tribunal is extremely reluctant to deprive anyone 
{his source of livelihood. However, the interests of the 
lic are paramount. In the view of the Tribunal, the 
eistrar's Proposal and the reasons for it cannot be set 

¢de. We have great sympathy for the Appellant who says that 
¢ling cars is the only thing he knows how to do well. 

ever, we do not find ourselves able to overrule the 
eistrar's Proposal. His views appear to us to be 
@l-justified. 


If, at a future time, the Appellant can demonstrate 
tt he has reformed his ways, another application may be made 
ian pursuant to Section 8 of the Act. 

In the meantime, by virtue of the authority vested in 
under Section 7(4) of the Motor Vehicle Dealers Act, the 
tbunal directs the Registrar to carry out his Proposal. 
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RAY O'DONNELL MOTORS LTD. operating as 
BYTOWN MOTORS and 
RAYMOND J. O*DONNELL 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REVOKE THE REGISTRATIONS 


TRIBUNAL: MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS CHAIRM 
WATSON W. EVANS, MEMBER 
CHARLES BELISLE, MEMBER 


COUNSEL: STEPHEN L. GOLDBERG, representing the Appellants 
STEPHEN AUSTIN, representing the Respondent 


DATES OF 26th, 27th June, 1984 
HEARING: 13th July, 1984 Ottawa 


REASONS FOR DECISION AND ORDER 


The Appellants have appealed to this Tribunal from th 
Proposal of the Registrar of Motor Vehicle Dealers and Salesme 
to refuse them registration as a dealer and as a salesman | 
respectively under the Motor Vehicle Dealers Act 1980, as 
amended, on the grounds that the said Registrar was of the 
opinion that the past conduct of the Appellants affords ground 
for belief that the Company and O'Donnell will not carry on 
business in accordance with law and with integrity and honesty 
as provided in Section 5 of the said Act. 


i 
| 


In the Notice of Proposal, the Registrar alleged the | 
following particulars: | 


fs 1. Raymond J. O'Donnell is the 
President, Director and majority 
shareholder of the Company which is 
incorporated to carry on business 
under the laws of Ontario. 


2. On May 2, 1983 in the Provincial | 
Court (Criminal Division) in the 
Judicial District of Ottawa-Carleton, 
Raymond J. O'Donnell pleaded guilty, 
on behalf of the Company, to ten 
charges of altering odometers. 


Se ee 


15d 


3 The Company was fined $1,500.00 on 
each separate charge for a total fine 
of $15,000.00. 


4. The Company is carrying on business 
under the name of Bytown Motors which 
name is not authorized by the 
Company's registration under the Act." 


Counsel for the Registrar led evidence through 

gtable Pilotte of the Royal Canadian Mounted Police, Weights 
(Measures Branch, as to ten separate counts of the 

sration of odometers. Based on the testimony of Constable 
Gre as to her own direct investigation, the documentary 
lence filed with respect to each count, and the pleas by Mr. 
bnnell on behalf of the Company, the Tribunal is of the 

sion that there is overwhelming evidence as to the 
lration of odometers by the Company. 





The culpability of Raymond J. O'Donnell raises an 
ely separate question. There was no direct evidence of 
O"Donnell's involvement in the alterations. The Tribunal 
lot permitted to conclude his guilt, in his individual 
ycity, from the fact of his plea of guilty on behalf of the 
: Nor does the Tribunal draw any inferences against Mr. 
'nnell from the fact that he, as well as the Company, was 
linally charged with the alterations because these charges 
| withdrawn against him in their entirety. In order to 
eeain Mr. O'Donnell's responsibility, it is necessary to 
ine the details of each count and the testimony as to the 
al operation of the dealership. | 


| The dealership is one of a moderately small size. 

jond J. O'Donnell was the only buyer for the Company and the 
imony was that he was away from the business a considerable 
od of time purchasing used motor vehicles at auctions. As 
isult of his perpetual absences, he left the major 
onsibility for the operation with an unregistered salesman, 
is Shannon, who had come into his employ in the period in 
tion. Mr. O'Donnell left blank documentation for the sale 
he motor vehicles and it is his testimony that although his 
| and signature appear on virtually every document related 
he sales of the motor vehicles in question, Mr. Shannon was 
person who in fact concluded the transactions and and made 
representations as to mileage. 





i 





Lie ws 


It is the contention of Mr. O'Donnell that he should 
have known and did know the mileage of each motor vehicle he 
purchased but that he delegated virtually all sales in the 
period in question to the said Mr. Shannon and the said Mr. 
Shannon is responsible for the roll backs. Mr. Shannon was 
indicted "in his absence". Mr. O'Donnell did not produce Mr. 
Shannon to corroborate his testimony. Mr. O'Donnell indicated 
that Mr. Shannon had been working for him for at least one yea 
but he was not aware of problems until Constable Pilotte "came 
calling". The Appellant further indicated that he had 
attempted to locate Jim Shannon but was unable to do so. He 
also indicated that at one point Mr. Shannon indicated to Mr. 
O'Donnell that if he had to testify he would lie, i.e. not 
corroborate Mr. O'Donnell's version of events. At the time of 
the commission of the alteration, Mr. O'Donnell testified that 
the odometers were merely read on the lot for the purchase anc 
sale agreement and now records are checked. 


After having listened to Mr. O'Donnell's testimony, 
and all the testimony as to the nature of this particular 
dealership, we find it difficult to conclude that Mr. O'Donne] 
would fail to notice, at least in several instances, the 
specific sale representations made as to mileage. For instance 
we find it difficult to understand how a dealer, even one who 
is frequently absent, would fail to notice that he is 
purchasing and selling what is in the trade known as “cream 
puffs", i.e. a 1979 Grand Prix sold in March 1982 with a 
reading of only 44,347 kilometres; a 1976 Chevrolet Nova sold, 
in August 1981 with a reading of only 52,226 kilometres; a 19 
Dodge Aspen sold in October 1981 with a reading of only 56,00 
kilometres. The Tribunal can come to only two conclusions wil 
respect to Mr. O'Donnell's conduct. The first conclusion is 
that Mr. O'Donnell was aware that odometers were being altere 
at his dealership and as the active Director and main 
shareholder, entirely responsible for these activities. The 
second conclusion is that if he was not aware of these 
activities then Mr. O'Donnell permitted an operation in which) 
for a lengthy period the tail wagged the dog and he was 
careless to the point where the Tribunal could only conclude 
that he was wilfully blind and the manner in which he conduct: 
his business activities creates a danger to the unsuspecting 
public. The Tribunal was not impressed that there was no 
instance of compensation to persons who had purchased motor 
vehicles with inaccurate odometers nor Mr. O'Donnell's attitu 
that the purchasers had received fair value for their dollar. 


153 


, The Tribunal considers the alteration of odometers in 
e sale of motor vehicles an extremely serious and 
prehensible form of fraud against the consumer. In all the 
ircumstances, the Tribunal is of the opinion that the 
‘teration of the odometers by the dealership and Mr. 

Donnell's responsibility, either by omission or commission, 

, past conduct which affords "reasonable grounds" in the 
gistrar's opinion for belief by the Registrar that the 
iplicants in respective capacities as dealer and salesman will 
it carry on business in accordance with law and with integrity 
id honesty. 

| Accordingly by virtue of the authority vested in it 
der section 7(4) of the Motor Vehicle Dealers Act, the 

jibunal directs the Registrar to carry out his Proposal. This 
der will not take effect for a period of sixty days from the 
tte thereof to permit the Applicants a sufficient period of 

ne to resolve their business affairs. 


| 
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CHARLES SHARIFF operating as 
C.S. AUTO SALES 


APPEAL FROM A PROPOSAL OF THE | 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN | 


TO REFUSE TO RENEW REGISTRATION | 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
DEAN MYERS, MEMBER 


COUNSEL: CHARLES SHARIFF, appearing in person 
STEPHEN AUSTIN, representing the Respondent | 


DATE OF 
HEARING: 23rd August 1984 


REASONS FOR DECISION AND ORDER 


The Appellant was granted registration as a motor 
vehicle dealer on the basis of an application that was made on 
the Registrar's standard application form which consists in 
part of a questionnaire to which in this case numerous false 
and untrue assertions were made by him notwithstanding the 
appearance on the face of the form of warnings and cautions to 
Applicants concerning false answers. 


Again more recently the Applicant applied for renewal 
of this dealership registration through a form of applicaton 
for renewal of registration and again numerous false assertion 
were submitted. These untruths were identical to those given 
in the original application. 


The renewal of registration sought has been refused E. 
the Registrar by the Notice of Proposal now appealed from and 
the reason for this is that in the interim an inspection was 
made of the Appellant's premises by a Compliance Officer in 
which it was discovered, inter alia, that the business was 
being carried on from a residential building being a one famil 
home contrary to the clearly stated provisions of the Act. 
Also that there was no sign displayed at the business premises 
indicating the nature of the operation in a manner protective 
of the public interest. Also that there was no lot adjacent t 
the premises as had been alleged or averred. 
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iso that no repair facilities appeared to be in existence 
\jacent thereto, again contrary to the averments which had 

an made. It also appears that the use of these premises 

jild contravene the local zoning by-law, again contrary to the 
3wers and assertions furnished in these applications. 


In his written submissions at the hearing, the 
pellant mentions in part "I needed to learn some effective 
‘thniques in order to operate the business successfully". We 
ust that this morning's hearing and the Tribunal's Decision 
1 constitute, inter alia, a learning experience for him. 

2 Opinion of the Tribunal, the Registrar's Proposal is 


yesistibly appropriate and will be upheld 


In 


Accordingly by virtue of the authority vested in it 
ler Section 7(4) of the Motor Vehicle Dealers Act, the 
bunal directs the Registrar to Carry out his Proposal. 
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LAWRENCE P. D. STRUNG 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR OF MOTOR VEHICLE DEALERS AND SALESMEN 


TO REFUSE REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
HERBERT KEARNEY, MEMBER 


COUNSEL: JOHN D. STRUNG, representing the Appellant 
STEPHEN AUSTIN, representing the Respondent 


DATE OF 
HEARING: 25th May, 1984 


REASONS FOR DECISION AND ORDER 


Mr. Lawrence P. D. Strung, the Appellant, applied 
for registration as a motor vehicle dealer and at the request. 
of Mr. Abrams, the Registrar of Motor Vehicle Dealers and | 
Salesmen, attended upon Mr. Abrams for a personal interview 
during the course of which the Registrar expressed his concer 
in that it was Mr. Strung’s evident intention to operate his | 
dealership, if registration were granted, from premises alreai 
in use as a showroom and principle sales and office centre by 
another registered dealership, by which, in fact, Mr. Strung 
was employed as a mechanic. This offended the Registrar's 
established policy that two dealerships cannot operate from t) 
Same premises. Eventually the Registrar issued a proposal to 
refuse registration and from which the Appellant now appeals. | 


The reasons for the Registrar's policy, which is a, 
policy of long standing, are fairly obvious, are numerous and 
clearly very much in the interest of the public. The purpose’ 
of the policy, inter alia, is to prevent confusion on the par} 
of the public as to the identity of those with whom they are | 
dealing and confusion, even chaos, in the industry. The 
Tribunal accepts and endorses the Registrar's policy, being i 
full agreement both with his logic and with his intention. 


The present appeal presents a factual departure fr' 
the customary situation which tends to make it unique. The 
fact is that the motor vehicles with which the Appellant 
intends to deal are not motor cars. They are motorcycles: 


bey 





laller, and generally less costly vehicles. The dealership 
ith which he proposes to share premises is also exclusively for 
le sale of cycles. And the volume of sales of these cycles, a 
‘Ty rare make imported from Italy, is Lilliputian - five to ten 
\its per year. 
| There are already a number of them owned and in 
eration in Ontario. They were sold by the Appellant when he 
“S$ in partnership with another registered motorcycle dealer - 
e., at a time when his sales operations were conducted as a 
itt of the overall activities of another dealer which was in 
ital and exclusive occupancy of its own business premises. 
at arrangement was and would not be offensive to the Registrar 
dis the kind of arrangement which, upon the facts of this 
ise, the Registrar (and the Tribunal, as well) would prefer 
jis Appellant to follow. But for some reason or reasons which 
ie evidently valid such an arrangement is not available or 
mveniently or practicably available to the Appellant at this 
me in respect to his currently proposed co-tenancy of the 
oposed space. It may be added that another policy of the 
gistrar's, of equally long standing and thoroughly approved by 
ie Tribunal, is that no registered dealership should be 
erated from a registrant's home. It may also be added that 
je income or profit from the sale of one cycle a month would 
it appear to be sufficient to pay the rent of separate sales 
emises, no matter how humble. So the Registrar's options are 
ot to try and induce the Appellant to enter into an 
irangement which he apparently finds more or less impossible or 
deprive him of the right to carry on business and thereby 
Prive the public as well of the right to purchase his products 
| to obtain parts for such of them as are in present use here; 
. to vary the policy. 





) The Tribunal believes that the policy may be varied 
Cause the facts of the case are at variance with the customary 
ictual situation for which the policy has been designed. That 
| to say, the case does not concern automobiles. In the case 

|} automobiles, no matter what the circumstances, the Tribunal 
ms that the Registrar's policy must remain for all time 
pletely inflexible. Cycles, on the other hand, are smaller 

d generally less expensive so that the cash flow and margin of 
ofit may be lower - as in this case where the total annual 

les are expected to be less than one cycle a month. Such 

all money would not permit the operation of separate premises. 











y 


The Tribunal feels that neither the public which has 
interest in being permitted to purchase these rare machines 
d thereafter to buy parts for them nor the Appellant himself 
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who has a prima facie right to earn a living (or earn an 
augmentation to the living he makes as a cycle mechanic) oughi 
to be prejudiced by the application of a rule which makes 
extremely good sense in the case of automobiles but a good de; 
less sense - at least to us - in the case of a dealer in rare 
motorcycles, the sale of which, on the evidence, appears to bi 
what might aptly be called a "vest pocket-sized industry" at 
best. 


The Tribunal was referred to C.E.D. 3rd Ed. Vol. 1 
Title 3 Administrative Law 1984 Supplement where, at p. 3 - li 
it is said that the discretion of an administrative decision 
maker should "......be exercised in relation to each individu 
matter coming before the decision maker and should not be 
automatically determined or even fettered by reason of a rigic 
policy laid down in advance": Re: Hopedale Dev. Ltd. and 
Oakville [1965] 1 0.R. 259 (C.A.): Winter vs. Saskatoon (1964 
47 E.L.R. (2d) 53 (Sask). And the Tribunal considers that 
statement to be a good governing principle in cases such as tl 
present one and one which it is at liberty to apply by virtue 
of Section 7(4) and (5) of the Motor Vehicle Dealers and 
Salesman Act which reads in part as follows: 


(4)...the Tribunal...may by order direct 
the Registrar to carry out his proposal or 
refrain from carrying out his proposal and 
to take such action as the Tribunal 
considers the Registrar ought to take in 
accordance with this Act and the 
regulations, and for such purposes the 
Tribunal may substitute its opinion for 
that of the Registrar. 


(5) The Tribunal may attach such terms 
and conditions to its order or to the 
registration as it considers proper to 
give effect to the purposes of this Act. 


The Tribunal was extremely well impressed by the 
Appellant's arguments as well as his general background and 
attitude. These it considered and considers exceptional, lik 
the unique facts of this case. Its disposition of this matte 
is in a sense experimental and must in no way be deemed to 
operate in future cases as any kind of a precedent other than. 
an exercise of its statutory discretion. The Tribunal deems 
itself competent to treat each case as unique where the facts. 
principles involved appear to be unique. Nor does the Tribun 
wish to give the impression that it has anything less than 
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mplete respect for the Registrar, his policies and his manner 
| applying them. Yet the Legislature would not have given the 
ibunal discretionary powers were it not meant to exercise them 
om time to time and it considers the present case a good one 
|which to do so. 

j 

b's Therefore, by virtue of the authority vested in it 
ler Section 7(4) of the Motor Vehicle Dealers Act, the 

jibunal directs the Registrar not to carry out his Proposal but 
grant Cemporary registration to the Applicant over a period 
to exceed three years, provided: 


1. That the business will be operated 

| under the name and style of Breganze 
Sports Motorcycles, and that the 

| business address shall be 1525 Warden 
Avenue in the City of Scarborough and 
Province of Ontario. 





2. That the business shall be limited to 
the sale of Laverda motorcycles only. 


3. That the Appellant shall take all 
reasonable steps to avoid giving any 
| impression that his business is the 
Same as that of the other registered 
dealership, being a motorcycle 
business, which is in shared occupancy 
of the same premises and in that 
respect the Tribunal directs both 
parties to the Hearing to employ their 
best endeavours to develop appropriate 
ways to achieve that end. 


4. The Registrar shall be at liberty to 
return to the Tribunal for further 
directions should he consider at any 
time during the term and duration of 
this Order that its spirit and intent 
are being improperly applied by the 
Appellant. 
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ABCON LIMITED 


IN THE MATTER OF A REQUIREMENT FOR 
A HEARING BY ABCON LIMITED 


AS BUILDER 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
MATTHEW SHEARD, VICE-CHAIRMAN AS MEMBER 
STEPHEN PUSTIL, MEMBER 


COUNSEL: JOHN T. GOODCHILD, representing the Applicant 
BRIAN M. CAMPBELL, representing the Respondent 


DATE OF 
MEETING: 7th December, 1984 


REASONS FOR RULING - NO JURISDICTION TO HOLD HEARING 


In the matter of a dispute between the owner and th 
Applicant herein respecting a claim, Ontario New Home Warran' 
Program has issued two letters: Exhibit #2 a letter of July) 
12, 1984 and Exhibit #10 a letter of July 25, 1984, which ar 
determinations of an obligation on the part of the Applicant, 

The Applicant has requested of the Tribunal a heamil 
basing an entitlement thereto, upon an interpretation of 
Sections 16(1) and (2), in conjunction with Section 14. 


In Section 16 reference is made to the notice of | 
decision together with written reasons therefor being served 
‘on the person or owner affected". The Applicant submits th. 
he comes within the description "person...affected" and has 
received notice of the decision (Exhibits 2 and 10). 


The Applicant has submitted since the Tribunal | 
routinely conducts hearings on the question of breach of 
warranty when owners receive a negative decision of the | 
Corporation and request a hearing, that when the Corporation, 
determines a breach of warranty and the vendor requests a | 
hearing, the vendor should be entitled. 

| 

To accede to that request would in the opinion of t? 
Tribunal change the role which it has viewed itself to have ) 
to this date; the hearing is not a contest between the owner 
and the vendor but is a determination of the validity of the 
owner's claim in respect of which the Corporation may be 
directed to do certain things. 
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! Counsel for the Applicant has pointed out that there 
yuld be the right of the Tribunal to add as a party the owner 
i any hearing proposed to be held. The Tribunal does have 
fat power. The reverse situation is also true. 


In respect of the Statutory Powers Procedure Act, 
fadell in his Manual makes reference to a comparable situation 
jth regard to a licence review board where it is provided, 


| ' The Director, the applicant, or 

| licensee and such other persons as the 

| Board may specify are parties to the 
proceedings before the Board under this | 
Act. 


i3 comment is that 


"If the Board considers that a person 
other than Director or the applicant or 
licensee has a direct and immediate 
interest that will be affected by the 
decision of the Board it may, and 
should, specify such other person as a 


y party to the proceedings. 





To accede to the Applicant's request herein, would in 
ang ing the concept of the nature of the hearing before the 
ftbunal, require that in all instances where an owner makes a 


quest for a hearing that the vendor as a person who will be 
isected by the decision should be specified as a party. 


| The Tribunal is of the opinion that the word "person" 
“Section 16(1) does not include the vendor. 


The Tribunal notes from its past deliberations, were 
2 Ontario New Home Warranty Program to take the action of a 
Irice of Proposal, that in keeping with the Tribunal's 
yactice to date, the issue which the Applicant would wish to 
\dealt with at the hearing requested, has in the past been 
lalt with. At such a hearing dealing with a Notice of 
posal, there has not to date been seen by the Tribunal any 
ligation for specifying as a party to such a hearing the 
ner; since the Tribunal will be dealing with a decision 
Gpecting a Notice of Proposal, the owner is not thereby 
Tected. 
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| 


The Legislature and the Lieutenant-Governor in Counc| 
created a concept with respect to the dealing with these | 
matters as set out in the statute and Regulations, and the 
Tribunal is of the opinion that the proceeding which would 
encompass the hearing requested by the Applicant does not com 
within that concept. 


Accordingly by virtue of the general authority veste 
in it the Tribunal Rules that there is no entitlement by the 
Applicant to a hearing under Section 16(2) of the Act. | 


oe 


38-1107A 
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| APPEAL FROM A DECISION OF THE CORPORATION 
i DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


[[BUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
LOUIS A. RICE, MEMBER 


INSEL: B.A. ABRAMS, appearing in person 


PATRICIA HENNESSY, representing the Respondent 


WE OF 
IMRING: 17th May, 1984 





| REASONS FOR DECISION AND ORDER 

| This has been a claim for rectification of a major 
tuctural defect - a pier, pillar or column of bricks which 
pears to be supporting a somewhat overhanging garage 

of. Whether or not it is supporting the roof, it is at 
ast supporting its own weight estimated at between six and 
een hundred pounds. It was alleged that the pillar is in 
ager of collapse. It appears that such danger of collapse 
mld, if it exists, present a very serious, very 

ightening danger to life and limb as well as property. 


There is no doubt that the Appellant is sincere and 
uinely convinced as to the rectitude of his claim, which 
ees it very painful and difficult for the Tribunal to 


«ach a finding of fact, upon the evidence, at variance 
brein. 


However, the Tribunal has listened to and examined 
t evidence with absolute attention and care. 

(withstanding this, the Tribunal has found no conclusive 
\dence of the danger of collapse or the danger of imminent 
(lapse and therefore is unable to concur with the claimant 
‘t¢ the very terrible danger alleged does, in fact, exist. 
€e such a danger present, it would, of course, as he has 
ued, constitute a very material and adverse affect upon 

i intended use of these residential premises. 
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However, it is the opinion of the Tribunal that the 
pillar is not likely to collapse in the forseeable future. W 
would prefer it if we were able to reach a conclusion more 
favourable to the Appellant. We would gladly have given a 
decision more helpful to the Appellant had we felt upon a 
sincere assessment of the evidence able to do so. 


In view of the foregoing, the issue in respect of 
Section 14 of the Statute which was raised by the Respondent 
and which had to do with a fund of monies held back by the 
operation of the Appellant's contract with the builder need fr 
be further considered for the purposes of its decison. 


The Tribunal thanks the Appellant for the clear, 
concise, lucid and polite presentation of his case. We wish 
him well and congratulate him upon his effort. 


However, by virtue of the authority vested in it unc 
Section 16(3) of the Ontario New Home Warranties Plan Act, tt 
Tribunal directs Hudac New Home Warranty Program to disallow 
the claim. 


34-1006A 
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TH, MR./MRS. ALFRED 
DIE, MR./MRS. ALFRED 
)OKS, MR./MRS. ALBERT 
ANDLER, MR. GEORGE 
?ELAND, MISS MARGARET 
IMING, MR. JOHN 

JIN, MS. DONALDA 
IDERSON, MR. GEORGE 
hOTTI, MR. GINO 

‘NDT, MR. MARTIN 

(TT, MR./MRS. GEORGE 
'E, MRS. JANET 
APPEALS FROM DECISIONS OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW CLAIMS 








\RE : ALGOMA CONDOMINIUM NUMBER ONE - 
| THE HARBOUR VIEW (SAULT STE. MARIE) LTD. 


BUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 

| R. MARTIN, MEMBER 

| 

SEL: GEOFFREY R. PACEY, representing the Appellants 

| (with the exception of Meyndt & Yule 


ANGELO V. AIELLO, representing Martin Meyndt 
| at the sittings at Sault Ste. Marie 
| MALCOLM McLEOD, representing Mrs. Janet Yule 

at the sittings at Sault Ste. Marie 


| BRIAN CAMPBELL and PATRICIA HENNESSY 
| representing the Respondent 


Claimants 


at the sittings held at Sault Ste. Marie) 


ING: October 17th, 18th, 19th, 20th, Zot, @Z2oth.=i22th*t 


and continued 
December 5th, 6th, 7th, 8th, 9th, 1983 at Toronto 





28th, 1983 and November lst, 1983 at Sault Ste. Marie 
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REASONS FOR DECISION AND ORDER 


This hearing went on for fourteen days, the eviden 
and argument which followed being presented in exhaustive 
detail. Perhaps in contrast, the Tribunal now proposes to 
render these Reasons for Decision in a somewhat summary form 
giving a brief outline of the factual situation and relevant 
law as perceived by us and then showing how these and other 
proper considerations have come together, in our view, to 
produce the decision reached. 


Harbour View, Algoma Condominium Corporation Numbe 
One, was the first condominium project ever undertaken in Sau 
Ste. Marie or in Algoma District and unique in the experience 
of nearly everyone who had anything to do with it - lawyers, 
architects, contractors, locally-elected officials, inspector 
licencing and utilities functionaries, real estate sales 
people, alike, and certainly, as well, unique in the experien 
of the general public and those members of the public who 
contracted to acquire residential units in it. Even the 
developers themselves, foremost of whom was Dr. Lukenda, a 
dentist, could scarcely be considered well-seasoned in this 
area of business and construction activity. 


The building which is the subject of this case 
stands twelve stories high on the north shore of the St. Mary 
River in one of Sault Ste. Marie's best and most desired 
residential sections. It was first conceived and indeed was 
erected to a height of some three stories with the intention 
that it should be a common block of flats or apartment house. 
But in 1981 certain changes in the ownership and changes int 
design and construction concept came about, and thereafter th 
project, an enterprise which included building, promotion and 
sales, went forward as a condominium project. 


The general public residing in the Soo community | 
first became aware of Harbour View when advertisements appear 
in the local press. These were intended by their creators tc. 
attract favourable attention, to give the impression that the, 
units coming onto the market for sale would be highly 
desirable, endowing whomsoever might determine to purchase or| 
of them with the prestige of a fine home at a fine address, 
with congenial neighbours, all the amenities and combining 
pride of ownership with the peace of mind which comes from | 
security both physical and in respect to the safety of one's | 
investment. 
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Other advertisements and promotional material soon 
(lowed such as a billboard (or billboards) and brochures. A 
es office was set up and sales people were set to work. The 
ie oei0n which took shape in the mind of the average resident 
the community at this stage, and which continued up until 
hut when the leaves began to change colour in the fall of 
‘Ll, was that Harbour View would be a choice spot in which to 
ie» a place for the favoured few. 
| It served the interests of the developers to sell 
| units as rapidly as possible. And at this point and in 
8 connection certain distinctive peculiarities of the 
\dominium concept of residential tenure seem worthy of 
tion; for example, the purchaser of a house usually makes 
a relativeiy small deposit concurrently with his offer to 
hase and pays no more until closing day when he produces 
balance then due, usually cash to the mortgage(s). But 
se two stages of the transaction of conveyance are in 
dominium transactions extended to three or four stages, to 
’ the Reservation Agreement, with the giving and receiving 
fa reservation deposit, and then the Agreement of Purchase 
| Sale with the giving and receiving of a further deposit, 
| then the Occupancy Agreement with a further and usually a 
y substantial deposit which may be the deposit of the full 
f portion of the purchase price short only by the amount 
jteof to be secured by mortgage and finally the actual 
8ing which consists of the giving and receiving of a deed 


pther with the mortgage or mortgages which are duly 
mcred. 





| It will be noted, and we trust with great interest, 
* in Ontario the deposits in respect to each unit 

’saction are protected through the operation of the Ontario 
‘Home Warranties Plan Act up to the full limit of $20,000 
‘that such protection is evinced by a "Deposit Receipt" 

led by the Warranty Program on its special form over the 
latures of the Coporations' officers duly authorized in that 
rect, which form also bears the signature of the vendor or 
Proper officers in evidence of the recitals therein 

‘ained. The Deposit Receipt serves the purpose of assuring 
‘purchaser of the protection provided by the Act in respect 
she deposit monies referred to in it up to the full maximum 
ht of $20,000 (plus interest). 


The amount deposited with the vendors and 
iowledged by the Corporation in this way is quite frequently 
he full sum of $20,000 - no more and no less. Such monies 
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are customarily not placed in escrow or in any trust account 
but are applied by the vendor - typically a developer - towar 
his ongoing expenses in the completion of the condominium 
project. We believe this practice is a fairly standard one a 
well-known to the Warranty Program. We believe that the 
release of the funds thus deposited in this way for such | 
purposes (as opposed to the retention of them in a trust \ 
account - which is what, at least in this case, was done with) 
the amounts deposited in excess of the $20,000 figure) 
inevitably exposes the Guarantee Fund established pursuant tc 
the Act to great risk but we feel as well that such enhanced | 
risk belongs to the Warranty Program which tolerates it. | 





A second example of a feature peculiar to the | 
condominium kind of residential tenure, one putting it in qui? 
a different case from that where somebody rents an apartment 
an ordinary apartment house, is that the condominium unit 
purchasers, at least the first of these, the ones who want 
their pick of the best units or those conforming best to thei 
needs or special wishes, are expected to pay-up before the | 
construction of the building is completed. This usually 
requires selling the previously-occupied residence (often, bu 
not always a house) in order to make available the "Seposie 





sum usually required to be handed over to cover the deposit d 
at the time of the making of the Agreement of Purchase and Sa? 
or Occupancy Agreement. In turn, the sale of the ! 
previously-occupied home, or the deposit in this way of so 
large a portion of the purchaser's capital, leads to the ) 
purchaser of a condominium unit either being or somehow feeli 
obliged to move into it (with the encouragement of the vendor 
at a premature stage in the construction and/or proper vettin 
of the building and its essential appurtenances as a whole. 





consequences in this case. Whoever heard of moving into a f] 
in a , building which was an ordinary apartment house, which 
wasn't yet fully constructed? Yet even if someone did, how 
much easier for the tenant, if dissatisfied, to simply phone 
the movers and sue, perhaps, for the return of some prepaid 
rent. Indeed, the relative absence of stress for the apartme: 
tenant in this example might well enable him to endure the 
vexations of life, even over several months, in an uncomp Lea 
| 
| 


1 
| 
This is what led to dire dissatisifaction and uncon 
| 
i 


apartment building with relative fortitude. But these people 
the claimants in this case, had paid varyingly substantial 
amounts by way of deposits upon the signing of their Agreemer} 
of Purchase and Sale with the vendor. Then they had taken 
possession - either personally or, in one or more cases, by 
having their parents or other family members take possession. 
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This meant that they were and increasingly became 
per-sensitive to the many imperfections perceived by them in 
bir position as residential occupants, vested in possession 
‘the units occupied by them but not in title thereto, persons 
) had parted with quite substantial sums to cover the 

vosits required and who, as the winter of 1981-82 developed, 
ve getting more and more dissatisfied with the condition of 
sidency and dubious as to the wisdom of the investment they 
d made of their funds - substantial funds the proceeds in 

gt cases of the sales of their former homes, in short, their 
-e-savings. 


| The problems were numerous and their precise and 

miute details will be more readily available to persons 
ivileged at some future time to access to the transcript of 

: evidence, if it ever comes to be produced, than we feel any 





ned to describe in these lines. But we recall that they 
itluded trouble with the hot water supply, excessive 
cadensation and the consequent formation of ice on certain 
aiminium mullions or members forming part of the windows and 
thn water and water-caused messes, as well as problems with 

th elevators, the indoor swimming pool and its appurtenances 
al the garage arrangements. It was a very bitter winter and 
th Tribunal accepts that the Appellants who were in occupation 
jtheir tenants or relatives did in fact grow very 

lisatistied as indicated above. They felt or suspected that 

» investments they had made had been unwise. They felt that 
hy had become the victims of a number of material 
nsrepresentations and otherwise were very unhappy. All the 
wile the developers were muddling along trying to achieve 
tapletion of construction including rectification of the 
-iciencies more or less as they came to light. In fairness 
mmust allow that many, perhaps most of these deficiencies in 
igign and materials or workmanship could only, by their 

hc:ure, be perceived and thus rectified on a post facto basis, 
biwhich we mean after their function or malfunction had 

enced and observations been made because the building was 

>; being constructed to plans previously tested, certainly not 
lithat location in the conditions uniquely thereto 

aoertaining; nor were the developers or their workers seasoned 
i tasks. 











| What we think is that it was unfortunate that 
cumstances required these Appellants to be in residence 
dting this difficult period. Harbour View Condominium today 
iia perfectly reasonable and satisfactory place in which to 
Lie and, for example, one lady, Mrs. Weeks, who signed an 


| 
| 
} 





} 
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Agreement of Purchase and Sale more or less concurrently with 
the Appellants, lives there today in perfect contentment. But 
she didn't move in until the whole building was completely 
finished and all the deficiencies had been set to rights. She 
was either very wise or very fortunate to be able to delay her 
arrival as she did. Certainly she was spared much stress. 


We think that anyone lacking great patience and 
endurance might well have grown faint-hearted and dissatisfiec 
during the winter of 1981-82 and during the fractious spring 
which followed. These people had signed-up for a Hew standarc¢ 
of comfortable and "luxurious residential living" 
specifically advertised.. Eventually the dream ae or less 
attained realization and is today more or less being enjoyed ft 
the present occupants - most of whom are tenants (renters) 
although some unit-owning occupants remain. But the Appellant 
in these proceedings did not become owners during the winter ¢ 
following spring. They substantially lost their enthusiasm fe 
the whole idea because of the experience of living in the 
building during that winter. What they had signed for, what 
they deemed to be their reasonable expectations, was what we 
might describe by analogy as a "luxury cruise’ but what they 
got instead, at least during this 1981-82 problem period was 
passage upon a "shake-down cruise". 


Everyone knows that taking a cruise on the Q.E.2 is : 
expensive and widely desired experience available only to the: 
comfortably-off or to those older persons who have worked har¢ 
and with the approach Or coming of retirement are able to 
indulge in some of life's material rewards. Rather like movil 
into a luxury Ship cht But imagine the horror of booking) 
luxury cruise on Q.E.2 and finding oneself a day or so out of 
port, nowhere near the anticipated tropical waters but insteat 
somewhere in the North Atlantic north of Iceland on a maiden | 
voyage which was actually the ship's shake-down cruise - a | 
cruise designed to bring to light every problem in the ship's’ 
design and construction that only the test of foul weather, © 
high seas and actual operational experience could reveal: Of) 
course, Cunard Lines do not offer to the public berths on 
shake-down cruises. But that, in our view, was precisely the 
trip Harbour View was giving to these Appellants during the | 
unhappy period during which these events transpired which are’ 
the subject of our present review. | 


And there was a further factor which we think made a 
bad situation even worse. We mean not to be unkind, but our | 
view, having heard 10 days of testimony and other evidence, i 
that Mr. John Fleming, the Chairman of the ad hoc committee 0 
owner-occupants, inflamed dissatisfaction. 
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The Appellants, having made their substantial deposits 
having moved into possession, experienced inconvenience, 
iscomfort and uncertainty as aforesaid. Mr. Fleming, a busy 
Irson whom some might describe as a natural leader and whose 
ekground appears to lie in some sort of negotiating or 
jstematic problem-finding function largely performed during 

is Career with the Algoma Steel Company, assumed (or may have 
en propelled into) the role of spokesman for the 

pet occupants. Under his aegis, an ad hoc committee came 

:0 being, comprised of those, mainly resident, purchasers 

der the Agreements of Purchase and Sale who felt the need to 
(municate with the vendor-developer corporation and its 
inmcipals. These communications first consisted of complaints 
1 then ultimatums and eventually a letter went out - marked 
were all the committee's communications so far as we recall 
¥thout prejudice" - proposing or more or less demanding as 
iditions for closing the individual Agreements of Purchase 

| Sale certain terms by way of amendments to the prior 
fangements - some of which were simply preposterous. 





| It appears that the developers at first tried to 
commodate the demands of the ad hoc committee (whose first 
pearance was around November 1981) but as winter advanced and 
ditions deteriorated, both sides - the beseiged 
iagement-developer-vendor group on the one hand and the 
itinous'' owner-occupants on the other - grew more panicky - 
though neither side would probably admit to the proper 
licability of that word. We believe that both sides, in 

ir own way, were greatly afraid that they were about to 

se their shirts". Such situations rarely bring out the best 
people. In this case, it seems that the developers being 
vendors under the Agreements of Purchase and Sale with the 
jellants, decided to rescue their position, i.e. to cut their 
jses and retrieve whatever remained of their investment or 

we are told) break even, by selling (at a discount price) a 
al of 83 remaining units to a new entity and vacate the 

ild of combat, i.e. disengage from further participation in 

| Project and at the same time keep the Appellants’ deposits. 
| The nub of the Appellants' problem is that the 83 

its sold (at what Dr. Lukenda, the principal shareholder of 

| developer, called a "fire sale" price) were the units which 
Appellants had earlier contracted to buy and in respect of 
ch they had paid substantial deposits (in one case amounting 
the whole of the purchase price!) and been given Deposit 
w@ipts duly signed by the Warranty Program. 


| 









| 
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The Tribunal was told that the deposits had long sin 
been spent by the vendors as part of their ongoing expenses i 
and about the construction and maintenance of the building. 
The nub of the Respondent's position in defending the Warrant 
Program's refusal to return those deposits (up to the limit s 
out in the Act or its Regulations) is that the Appellants had 
made a counter-offer or counter-offers which were | 
supplementary, counter to, or at variance with the offer whic 
had been accepted and made contractually binding upon the due 
execution of the Agreement of Purchase and Sale; that they ha 
in fact rescinded or expressed an intention to rescind the 
several Agreements of Purchase and Sale - and in consequence, 
that the vendor (who may or may not have been in a position t 
do so) was under no obligation to return such deposits and in 
consequent consequence of which the Warranty Program (as 
guarantors of such deposits) were equally under no obligation 
to return the same and that the same were consequently forfei 
and non-refundable. 


The nub of the Tribunal's decision is that the | 
Appellants are entitled to have their deposits back and that © 
the Warranty Program must be directed to pay the amounts | 
thereof out of the Guarantee Fund inasmuch as the vendors und 
the several Agreements of Purchase and Sale are unable to do 
sO. 
The Tribunal comes to its decision because it does n 
believe the various letters sent out by the ad hoc committee - 
masterminded by Mr. Fleming - unfortunate as they may have be 
- did in fact vitiate the several Agreements of Purchase and © 
Sale nor did they entitle the vendor to appropriate and retai 
for its own benefit the said deposits given and received, muc 
as it would suit the convenience inclination and interests of 
the vendor and its principals were that so or the interests 0 
the Guarantee Fund, as apparently presently perceived by the > 
Warranty Program were it so. In a moment of (we felt) rather 
chilling candor Dr. Lukenda summed up his position on the 
fourth day of the hearing when he said that when a person goe 
into a store and makes a deposit on some goods and later fail 
to pay the balance then the merchant is simply free to keep t: 
deposit. | 


That is not our view. In the view of the Tribunal t} 
merchant or in this case the vendor in order to be free to ke: 
his customer's deposit would have to show that there had beer 
an agreed date upon which or prior to which the balance was t. 
be paid or else that he had tendered the goods to the custome 
for delivery against payment of the balance due. In this cas 
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,there was no settled date for closing apart from an obligation 
(on the vendor under paragraph 5.07 of the Agreement of Purchase 
_and Sale to complete (close) each and every one of the various 
,Agreements of Purchase and Sale within twelve months of the 
,occupancy date. . 


Most importantly the vendor never tendered in res ect 
ito any of these transactions. In one particular case, that of 
Mr. Gunderson, the full amount of the agreed price of the unit 
‘had been paid in cash by him! The vendor had merely to 
‘register the deed to him in order to complete the transaction! 
Instead, it chose to keep the first $20,000, the amount 
Warranted by the Warranty Program. (Counsel for the Appellants 
used the word "confiscate". ) Interestingly, that portion of 
Mr. Gunderson's deposit over and above the amount of $20,000, 
which had been held in trust, was returned to him as were the 
ideposit monies of each and every other purchaser which exceeded 
$20,000 and had been deposited in trust with the Canadian 
Imperial Bank of Commerce. The reason for this was that no one 
could possibly come up with any reason why the monies held in 
trust by the Canadian Imperial Bank of Commerce for such 
persons should not be returned to then. 





It is impossible for us to perceive any difference 
between the first $20,000 of the deposit monies and any amount 
in excess of that amount, at least that which would affect the 
quality of such monies as deposit monies or their refundability 
to the purchasers. There is, of course, a very real practical 
difference between the first $20,000 which Mr. Gunderson paid 
and the next $40,000 which he paid. The funds in excess of the 
first $20,000 were kept in a safe place - Canadian Imperial 
Bank of Commerce Trust account. The first $20,000 were given 
to the developer - the vendor - and were spent. They were the 
subject of a Deposit Receipt underwritten by the Warranty 
Program and the Warranty Program does not want to part with 
this $20,000. That is the difference. The Warranty Program 
relies on an argument which in turn relies in the course of its 
Convolutions upon a very strict, we may say harsh, 
interpretation of the law which may be called the attempted 
application of the very letter of the law. 





| The Ontario New Home Warranties Plan Act in the view 
of this Tribunal is remedial consumer legislation and its 
Purpose and intent as we perceive it and have always perceived 
it is primarily the protection of the consuming public. We 
were referred by the Appellants to section 10 of the 
Interpretation Act of Ontario. 
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During the time while the Tribunal was deliberating 
this case an interesting article carried recently in the 
Osgoode Gazette (Vol. 18) and contributed by the Honourable } 
Justice John Morden of the Ontario Court of Appeal came 
adventitiously to our attention. This article was based on 4 
address delivered earlier in 1983 by His Lordship at Knox 
College, Toronto, during the course of which he referred to 
section 10 of the Interpretation Act as “our most basic 
legislative instruction as to how to read a statute" and gave 
special emphasis to the section's last word, the word "spirit 
which he indicated derives from scripture: 


",..for the letter killeth but the spirit 
giveth life". 


We sought, in pondering this case and seeking what 
thought should be the just determination of the issue, the 
assistance of that section and in applying what we perceive t 
be the "spirit of the legislation" we concluded that the Act 
looked to by the Appellants for relief, the Ontario New Home 
Warranties Plan Act, was enacted by the Legislature for the 
protection of consumers and particularly consumers, members ¢ 
the population of this Province, who for one reason or anothe 
would be, apart from such protection offered by such 
legislation, particularly at risk. The developers, behind wl 
the Warranty Program in a case such as this is obliged to 
stand, were business men and the funds belonging to them whic 
were set at hazard by them were funds hazarded in an adventul 
in the nature of trade and business. On the other hand, the 
funds set at risk by the Appellants represented in most cases 
capital sums, the product of the sale by them of their homes; 
or, as we have put it earlier, their life savings (or a large 
part thereof). We feel that these people are the sort of 
people who are the intended beneficiaries of the statute's 
protection, and among the Appellants who appeared before the 
Tribunal there are several whom we felt particularly qualifie 
to receive it. One was a nurse who, approaching middle life, 
had come into a small inheritance as we gathered from her 
testimony, probably an inheritance which will not come her wi 
again. That is the money she seeks returned to her and not 
appropriated to the benefit of the syndicate of investors 
headed by Dr. Lukenda, whose notions of fair play we have | 
already touched upon, or to the benefit of the Guarantee Funt 
administered by the Warranty Program. 


—— 





| 


} | 


i 
i 


| 
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During the course of argument certain points were 
submitted on behalf of the Appellants to which we will make 
particular reference at this time and without limiting the 
Tribunal's general acceptance of the Appellants’ argument taken 


| as a whole. 


The Tribunal was referred to Section 14(1) (a) of the 
Ontario New Home Warranties Plan Act which reads thusly: 

The Tribunal was told that the essential elements of 
section 14 (upon which the claimant would be entitled to 
proceed) are that the claimant must be a person who has entered 
into a contract with a vendor for the provision of a home and 
has a cause of action against the vendor for financial loss 


arising from the bankruptcy or the vendor's failure to perform 


the contract. We accept that. 


Further, the Tribunal was told that the evidence 


disclosed firstly, although there had been no assignment in 
_bankruptcy, that Harbour View was Clearly insolvent within the 


meaning of the federal Bankruptcy Act (Section 24(1) (j)) 
because at the times material to the issue it was unable and in 
fact had failed to meet its debts and obligations as they fell 
due - in particular the first and second mortgages as well as 
payments owing to certain construction companies and 
contractors, that of Mr. Barban as well as River Villa 
Construction Ltd. who filed mechanic's liens. There were other 
mechanic's liens on title as well. The Tribunal accepts this 


| submission. 


Secondly, it was submitted that the vendor Harbour 
View had failed (for its part) to perform the contract by 
failing to designate a closing date as stipulated at paragraph 
5.12 of the Agreement of Purchase and Sale (which should be 
tread with paragraphs 1.03 and 10.01). The Tribunal has stated 
(above) its view concerning the obligation of the vendor 
respecting tender. We hold that this obligation is both 
Contractual and statutory. 


It was further submitted that paragraph 5.07 of the 
Agreement of Purchase and Sale created an obligation on the 
vendor Harbour View to close within 12 months of the occupancy 
date in each case and that its failure to meet such obligation 
vested in each purchaser the right to cancel his or her 
contract and to receive back all funds deposited (save as 
excepted by the provisions of the contract, viz. save for 
interim occupancy rent and other proper deductions related 
thereto). 
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The said paragraph 5.07 reads as follows: 


The Vendor covenants to proceed with 
all due diligence and dispatch to 
attempt to register the Declaration as 
quickly as possible. If the Vendor for 
any reason whatsoever, except through 
its own wilful default, is unable to 
register the Declaration so as to 
enable delivery of a registrable 
transfer to the Purchaser within twelve 
(12) months of the Occupancy Date then, 
unless the parties otherwise agree in 
writing, the Purchaser shall have the 
right to declare this Article 5.00 and 
the Purchase Agreement, notwithstanding 
any intervening acts or negotiations, 
at an end and all monies paid by the 
Purchaser towards the purchase price 
subject only to a proper set-off for 
claims of the Vendor for extras shall 
be returned to the Purchaser without 
deduction; provided, however, that the 
Vendor shall not be obligated to return 
any monies of the Purchaser paid in 
pursuance of the Purchaser's occupancy 
of the Unit or in the pursuance of 
extras ordered by the Purchaser unless 
the parties otherwise agree in writing. 


The Tribunal accepts this submission. 


It was further submitted that an obligation, both 
contractual and statutory, existed to complete each home, as 
well as the common elements, in a good and workmanlike manner. 
The Tribunal is not satisfied that this obligation had been 
fully performed at the time of the de facto appropriation of 
the deposit monies. 


In a further submission on behalf of the Appellants, 
Section 52 of the Condominium Act, R.S.O. 1980, Chapter 84 wai 
referred to which reads in part: 


52.(1) An agreement of purchase and sale: 
entered into after the lst day of June, 
1979 by a declarant or proposed 
declarant of a unit or proposed unit for 
residential purposes is not binding on 
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the purchaser until the declarant or 
proposed declarant has delivered to the 
-_purchaser a copy of the current ~ 
disclosure statement and all material 
amendments thereto. 


(2) The purchaser before receiving 
| delivery of a deed to or transfer of the 
unit, may rescind the agreement of 
purchase and sale within ten days after 
receiving the disclosure statement or, 
where there has been a material 
amendment thereto, within ten days after 
receiving the material amendment. 


(3) A person may rescind an agreement 
of purchase and sale under subsection 
| (2) by giving written notice of the 
rescission to the declarant or proposed 
declarant or to the solicitor of the 
declarant or proposed declarant. 


(4) Every declarant or proposed 
declarant who receives notice of 
rescission under subsection (3) from a 

| person entitled to rescind the agreement 

| of purchase and sale under subsection 
(2), shall forthwith refund, without 

| penalty or charge, that person under the 
agreement that was credited as payment 
against purchase price. 


| It was further submitted that the Appellants were 
titled to succeed (inter alia) by virtue of the operation of 
[se statutory provisions upon the facts as disclosed in 
vdence. This, too, the Tribunal accepts. In particular, and 
thout limiting the generality of this finding, the Tribunal 
(ds that there was a "material amendment" as referred to in 
f said section 52 and that this consisted of the failure to 
tvide the Rooftop Party Room or "Luxurious Penthouse Common 
ta’ as it was variously and at various times described. 

{ 

| In respect to the Rooftop Party Room, the Tribunal 
ids that it was held out as an attraction or inducement. For 
‘mple there was a letter reading as follows: 

| 


| 
| 
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TRI-CORP 
REALTY LTD. 


November 18, 1980 


Mr. John Fleming 
259 Upton Road 
Sault Ste. Marie, Ontario 


Dear Mr. Fleming: 


Please find enclosed a brochure of the Harbour View Condomi 
in which we have indicated the floor plan of the suite whic 
you have purchased. The common areas illustrated in the 
brochure reflect the good taste and design to be found 


throughout the entire building. The luxurious penthouse co 
area invites a relaxing atmosphere as well as providing a 
magnificent view of the city of Sault Ste. Marie and the St 
Mary _s shipping canal. 


The Condominium documentation is presently in the process o 
being finalized and in addition to this we are preparing a 
"Spec Sheet" for your benefit in order that you may choose 
carpeting, cupboards etc..to personalize your unit. 


An agent from our office will be contacting you in the near 
future to review the Spec Sheet with you. 


If there are any further questions please do not hesitate t 
contact me. 


Yours truly; 


TRI-CORP. REALTY LTD. 


"Michael J. Feltham" (signature) 
Michael J. Feltham 


Even though this was due to the intervention of 
factors which the vendor had not yet discovered at the time 
the making of the inducement, and which the vendor tried to 
some extent to make up for, the Tribunal upon the evidence 
holds that the purchasers are in fact, at their option, 
entitled to invoke the provisions of section 52 of the Onta 
Condominium Act in their favour. 
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The "materiality" of the "omission" depends on what 
is happening in the minds of the persons at the critical 
ints in time i.e. when they were being "attracted" or 
nduced", something most difficult for tryers of fact to 
‘termine. But the Tribuanl holds that the Appellants have 
erred that the promise of a Roof Top Party Room was 
aterial" in its effect upon their decision or decisions to 
ter into the contract(s) and it has not heard sufficient 
idence to persuade it that such averment should be rejected. 
e Tribunal therefore accepts that the promise of a Roof Top 
tty Room was a material inducement and its subsequent 
ission equally material - constituting a "material amendment" 
_the language of section 52 or otherwise for the purposes of 
is decision. It is something that these people were 
asonably entitled to expect; within the area of their 
asonable expectations under the contract. The same we hold 
be true of the “docking facilities". 


| The Respondent's argument in defense to these claims 
8 submitted with high skill and impressive force. It would 
hard to imagine a better presentation not only in terms of 
e painstaking preparation which clearly lay behind it but 

so in respect of the unflagging - one might well say 
domitable - energy with which it was presented. The 
Spondent argued that the Appellants as purchasers had no 
tention of completing the transactions, that they sought to 
cape their responsbilities. The Tribunal says that issue, 

le question of the purchaser's intention to close or not to 
ose might certainly have been tested in a time-honoured 
shion: by the vendor tendering. This would have settled the 
sue of the purchasers’ desire to close and it also would have 
ttled the issue of the vendor's capacity or ability to make 
tle, which has been brought into question. But the vendor 

J not tender on the purchasers. Instead, Harbour View 
aveyed to another purchaser and simply pocketed the 

posits. The Tribunal holds that this was wrong and thereby 
ritles the claimants to succeed. 





) 





| The Respondent argued that proceedings such as these 
.e. the prosecution of the Appellants' claim which is of 
urse for refund of desposit monies) are defined by the Proof 

‘Claim Statement - that the claim in each case must be 

Mited to that. This is the classic argument that the 

2tter'’ of the law ought to prevail versus the "spirit" of the 
W which, as indicated above, the Tribunal rejects for the 
asons stated and especially as this is consumer legislation, 
nedial in nature, intended to protect members of the public 
|consumers. 

| 


| 


} 
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We are in favour of discipline and good order int 
conduct of affairs of every kind, never presuming to flout 
positive intentions or purposes of legislation where clearl 
stated. But, with respect, we do not find that the Proof o 
Claim Statement, which is a statement made by lay members o 
the public for the purpose of recording a claim - in this ec 
a claim for the return of deposit monies - is the same thin 
any means as a Statement of Claim in civil litigation, whic 
a highly specific technical document drawn by lawyers to be 
tread by lawyers and perforce relatively exhaustive (but whi 
even so, is capable of amendment upon leave). On this poin 
the Tribunal conceives that it is entitled to have regard t 
section 10 of the Interpretation Act whereby it concludes t 
a "fair, large and liberal" interpretation must be given to 
whatever law defines the purpose, purport and effect of thi 
“Proof of Claim Statement" and the Tribunal concludes that, 
the purposes of the appeals presently before it the functio 
and effect of the Proof of Claim Statement is to state or 
assert a claim in this case, a claim for the refund of depo: 
monies - but that (however convenient it would be for the 
Respondent), especially, but not exclusively, upon a reason 
consideration of fairness and practicability, the claimant 
ought not necessarily to be prevented from expanding the pri 
or proofs of such claim beyond the particulars endorsed on | 
face of that document at the time when it is presented. 


Consequently, if one of the claimants requested the 
return of his deposit monies because the vendor was alleged! 
providing accommodation in the building to tenants as oppose 
to owner-occupants, and then, but on no further or additions 
grounds, alleging a breach of the Agreement of Purchase and 
Sale, the Tribunal would be inclined to hold that such clain 
had filed a claim for the return of deposit monies upon the 
ground of breach of contract and to permit the introduction 
further evidence of the alleged breach as the claim was 
subsequently prosecuted, provided that no gross prejudice tc 
the Respondent was thereby caused. If one of the several 
claimants in this case adopts elements brought forward in 
another claimant's case but equally applicable to his own 
claim, the Respondent cannot din the specific circumstances 
this case) be deemed to have been prejudiced since it has hs 
notice of and opportunity to prepare its defence to each of 
such elements. 


[These same Proof of Claim Forms are also used in 
claims greatly differing in nature or type from those which 
have been heard in this case. For example, claims for the 
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repair of specific physical defects. And so the Tribunal would 
just note, in passing, that there would be cases where claims 
would have to be limited to items particularly in the claim 
form in the interest of fairness. But that is not the 
situation here. ] ? 


j The Tribunal interprets the vendor's failure to tender 
as evidence (if not proof) of an inability to close upon which, 
together with the other evidence we have regarding the vendor's 
position, it is open to us to find an inability. We do not, in 
fact, believe that the vendor at the times critical to our 
decision had either the inclination or the ability to close 
with the Appellants. In short, we do not think that Harbour 
View as vendor under the Agreements of Purchase and Sale herein 
was, during the final stages of its relationship with these 
claimants, dealing with them either fairly or with the degree 
of integrity which is required. The Tribunal holds that the 
claimants as Appellants herein are entitled to succeed in the 
claim for the refund of their deposits, specifically to the 
full amount of such deposits as evidenced by the Deposit 
Receipts herein. The Tribunal holds that Harbour View was 
under an obligation to demonstrate its ability to close with 
the Appellants in the terms of the Agreement of Purchase and 
Sale - a complete ability, being a financial ability, as well 
as a legal ability consisting of the ability to make or pass 
title. The same being put into dispute we hold that the onus 
vas on the vendor to settle that issue as a precondition to any 
tight to take and keep the deposit monies. 








An excellent expert witness was called to give 
2vidence upon the question of breach of warranty arising from 
.00r workmanship and poor materials. The Tribunal accepts 
vithout reservation that at the time of Mr. Cooper's inspection 
she construction of the Harbour View project, at least those 
Marts covered by his testimony, had been fully completed and in 
in eminently satisfactory manner. That is not to say that 
luring the course of construction, during the months of interim 
ccupancy by the Appellants, there were not some ostensible 
»teaches of warranty which could have justified rescission. 

3ut the issue in this connection is superflous to the 
'ribunal's purposes in achieving its decision which has already 
»een indicated together with the essential grounds upon which 
it rests. 

| 


} 


Consequently, by virtue of the authority vested in it 
y Section 16 of the Ontario New Home Warranties Plan Act, the 
‘ribunal directs HUDAC New Home Warranty Program to allow the 
mounts claimed up to $20,000.00 and due interest pursuant to 
section 53 0° the Condominium Act and section 33 of Regulation 
L21 of the Act. 





33-0951A 
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BRUCE BEACOM 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: ROBERT SPENCE, representing the Appellant 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 17th, 18th, 2lst and 22nd November 1983 


REASONS FOR DECISION AND ORDER 


The factual situation herein is similar to that in 
re Rayner and in re Lockwood (Reasons for Decision and Order 
issued contemporaneously subject to variations (not relevant) 
of time and figures but with some differences. The Tribunal 
adopts the findings, reasons and rationale applied in re Rayn 
and in re Lockwood as applicable to that part of the factual 
situation herein of similar nature. 


The Tribunal finds that the deposit of $2,000 referr 
to in the Agreement of Purchase and Sale was in fact paid. 


The issue to be determined by the Tribunal is whethe 
the moneys paid by the purchaser were deposits as defined in 
Regulation Section 1(1), i.e. “moneys received...by or on 
behalf of the vendor from a purchaser on account of the 
purchase price payable under a purchase agreement..." 


The Tribunal finds in the affirmative with regard to 
all monies paid. 
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In this matter: there was an undertaking by the 
‘solicitor to hold the monies paid on the interim closing in a 
term deposit; the purchaser has made a claim for compensation 
‘to the Law Society; no judgment has been obtained. The 
Tribunal reiterates its opinion that these facts are not 
relevant to the issue of whether the monies were paid as 
deposits on behalf of the vendor. 


| The Tribunal finds that the purchaser is entitled to 
compensation by virtue of Section 14(1)(a), the limits being 
fixed by Regulation Section 6(1) and (2). 





Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranties Plan Act, 


The Tribunal directs HUDAC New Home Warranty Program to allow 
the claim in the amount of $20,000 and due interest pursuant to 
Section 53 of the Condominium Act and Section 33 of Regulation 
121 of the Act. * 


| 


— - =< 





* Note: The above decision was appealed to the 
Supreme Court of Ontario (Divisional Court). 
The appeal was subsequently abandoned. 


13-0941A 
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BRENT BERTRAND 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: H. JAMES MARIN, representing the Appellant 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 17th, 18th, 21st and 22nd November 1983 


REASONS FOR DECISION AND ORDER 


The factual situation herein is similar to that in 
te Rayner and in re Lockwood (Reasons for Decision and Order 
issued contemporaneously), subject to variations (not relevar 
of time and figures but with some differences. The Tribunal 
adopts the findings, reasons and rationale applied in re vay 
and in re Lockwood as applicable to that part of the factua 
situation herein of similar nature. 


The Tribunal finds on the evidence before it, that t 
monies in the amount of $1,000, $4,000, and $16,000 paid to 
Bookman & Associates in trust were deposits received on behal 
of the vendor. Though no written direction in respect theret 
was filed before the Tribunal, the Tribunal finds that in fac 
the $16,000 was paid pursuant to a direction from the vendor. 


It notes further that a Judgment has been obtained t 
the plaintiff against the defendant for return of deposit pai 
in the amount of $21,000. It would be incongruous if a 
decision in the Civil Courts giving rise to such a Judgment 
would be contradicted by a finding by the Tribunal that monie 
paid were not a deposit. 
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The issue to be determined by the Tribunal is 
whether the moneys paid by the purchaser were deposits as 
defined in Regulation Section 1(1), i.e. "moneys 
| teceived...by or on behalf of the vendor from a purchaser on 


account of the purchase price payable under a purchase 
agreement.." 


| The Tribunal finds in the affirmative with regard 
'to all monies paid. 


The purchaser has made an application for payment 
out of the Compensation Fund of the Law Society of Upper 


‘Canada . In an Affidavit with the application the purchaser 
‘declared: 


"13. It is my belief that a solicitor 
and client relationship could reasonably 
be said to have existed between myself 
and Steven Miles Bookman insofar as I 
entrusted him with funds pursuant to the 
Agreement. In so doing, I demonstrated 
my confidence that he would exercise his 
duties in connection with that trust in 
an honest and professional manner. 








14. I believe that Steven Miles Bookman 

wrongfully paid over these monies which 
were expressly payable to Bookman & 
Associates, in trust, to the Vendor 
without my direction and prior to 
closing. As a result, I have suffered a 
| loss in the amount of $21,000.00." 


The Tribunal is of the opinion that such statement 
does not invalidate a finding that the monies were deposits 
within the meaning of the Act and Regulation. As stated in 
the letter of the Secretary of the Law Society of Upper 
Canada of April 13th, the purchaser "would have to prove...a 
solicitor and client relationship in existence between (the 
purchaser) and Mr. Bookman." 





The Tribunal finds that the purchaser is entitled 
to compensation by virtue of Section 14(1)(a), the limits 
Deing fixed by Regulation Section 6(1) and (2). 
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pECORSE NE Ly by virtue of the authority vested in : 
under Section 16(3) of the Ontario New Home Warranties Plat 


Act, 


The Tribunal directs HUDAC New Home Warranty Program to 
allow the claim in the amount of $20,000 and due interest 
pursuant to Section 53 of the Condominium Act and Section 
of Regulation 121 of the Act. * 


* Note: The above decision was appealed to the Sup: 
Court of Ontario (Divisional Court). The 
appeal was subsequently abandoned. 


33-0940A 
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» BHATTI 


“APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


XIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
D.H. MACFARLANE, MEMBER 


)UNSEL: M. BHATTI, appearing in person 


PATRICIA HENNESSY, representing the Respondent 


LTE OF 
HARING: 13th June, 1984 


| REASONS FOR DECISION AND ORDER 
The Appellant's claim had to do with certain problems 
i the roof of his home which were brought to the attention of 
fe Warranty Program beyond the expiration of the first year of 
fe warranty but within the five year period. Therefore, in 
ider to succeed it was incumbent upon him to demonstrate a 
ijor structural defect as defined. 

) 
The evidence discloses the presence of mould under the 
tof resulting in partial delamination of the plywood sheathing 
) which the roof of the home is partially composed. 


| 
] 


The evidence further disclosed that the system 
Jovided by the builder for the ventilation of the bathroom 
iereby moisture and moist air was to be exhausted from the 
me was deficient in that moisture and moist‘air was not being 
nveyed out of the building but rather was being deposited 
thin it under the roof adjacent to the roof and thus causing 


-e delamination and/or rot in the plywood sheathing referred 


. 
-@ 
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Sentence 9.19.1.1(1) in the Ontario Building Code 
provides as follows (under the heading of '"Ventilation"): 


Except as provided in Article 
9.19.1.2, every attic or roof space 
above an insulated ceiling shall be 
ventilated to the exterior as follows, 


(a) 1 sq ft of free unobstructed 
ventilating area for each 300 sq ft of 
insulating ceiling area for roofs with a 
slope exceeding 2 in 12... 


and again at Sentence 9.33.4.5 we read: 


Exhaust ducts shall discharge directly 
to the outdoors and whether the exhaust 
duct passes through or is adjacent to 
unheated space, the duct shall be 
insulated to prevent moisture 
condensation in the duct in accordance 
with Sentence 9.34.6.1.(2). 


It is common ground that the provisions of the Onta 
Building Code have been breached by the builder in 
contravention of Section 13(1)(a)(iii) of the Act. However, 
is also clear that a major structural defect as defined must 
present in order for the Appellant to succeed. 


The definition of major structural defect is to be 
found in Regulation 726 R.R.O. 1980, section 1, paragraph (0 


One of the exclusions to the concept of a major 
structural defect as defined is to be found in the word 
dampness". 


In the Tribunal's opinion, the problem here is not 
"dampness" but that which is the result of dampness - not 
dampness per se but its consequences which we deem to be 
different and therefore not covered by the exclusion. In 
reaching this conclusion, we are assisted by the provisions 
the Ontario Interpretation Act, Section 10 which reads in pa 


Every Act shall be deemed to be 
remedial...and shall accordingly receive 
such fair, large and liberal 
construction and interpretation as will 
best ensure the attainment of the object 
of the Act according to its true intent, 
meaning and spirit. 
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| We feel the fair interpretation of the Act is that it 
-S meant to provide protection to consumers, being the owners 
o£ new homes and that it is proper to conclude that the word 
‘dampness" in the interpretation section of the Regulation 
‘ited means "dampness" as an end result - not where it appears 
is part of a causal situation, i.e. as part of the cause of a 
articular end result. 
| 

In the Tribunal's view, the delamination (and/or 
otting) of the plywood roof (or the plywood forming part of 
he roof) constitutes an adverse effect upon the function of 
hat roof. The plywood carries a load - it is part of the 
oof. When delamination occurs it is in a state of 
isintegration and its function is then adversely affected. 
hat is the finding of the Tribunal. 





The appearance of the shingles, which have been 
escribed as "uneven" or of the blackness due to fungal growth, 
te in our view "cosmetic" problems not warranted, and will not 


e the subject of any order. But the improperly constructed 
entilation system will be. 


! 





The Tribunal therefore directs that the improperly 
nmstalled bathroom venting be reinstalled in accordance with 
he Ontario Building Code, that is to say properly insulated 
nd vented to the outside and as well that the delaminated 
heet ing be replaced. Such new shingles as may be required as 
ecessarily incidental to the work shall be supplied but the 
l@spondent shall do no work of a merely ornamental nature. 


The Tribunal further directs that the soffit vents be 
leared of the insulation material presently clogging them and 
nat preventive steps be taken to prevent them from becoming 
logged again. 

| By virtue of the authority vested in it under Section 
5(3) of the Ontario New Home Warranties Plan Act, the Tribunal 
irects the Corporation to allow the claim in part and in 
tcordance with the foregoing. 








| 
| 
5-1035A 
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GORDON J.Z. BOBESICH 


APPEAL FROM A DECISION OF THE CORPORATION - 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
D.H. MACFARLANE, MEMBER 


COUNSEL: GORDON J.Z. BOBESICH, appearing in person 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 20th March 1984 Sudbury 


REASONS FOR DECISION AND ORDER 


The Appellant Gordon J.Z. Bobesich appealed a 
decision of the Respondent disallowing his claim which was a 
claim that a major structural defect as defined existed in 
his house consisting of certain cracks in the brick veneer. 
cladding of his house situated in the City of Sudbury. 
(There was also a claim in respect of defects in certain 
installations in the kitchen which was not effectively 
pressed.) 


Section 13(1) of the Ontario New Home Warranties 
Plan Act describes the warranty which is provided by this 
legislation. Subsection (2) of section 13 states that "A 
warranty under subsection (1) does not apply in respect of" 
certain specifically excluded conditions including "(f£) 
damage resulting from improper maintenance". In other 
words, the Act contemplates that adverse situations may 
develop during the course of the use and occupation of a 
home which are the result of the failure by the person 
responsible for providing proper and normal maintenance to 
do so. Certain materials employed in certain specific 
methods of construction require to be maintained in a 
specific way. For example, wood and woodwork requires to be 
painted at regular intervals. Asphalt rooves and other 
rooves require maintenance of a specific nature which is 
specific or particular to the nature and character of the 
same. 


bed 


| Eaves troughs and down pipes require from time to time 
(be kept clear of leaves and other debris which commonly 

come lodged in them. Ordinary bricks, of the kind employed 
|solid masonry construction, require to be tuck-pointed from 
ae to time. Common sense and general experience imply the 

id of maintenance required in specific circumstances. 


| Where a house is constructed of frame or other 
i-masonry materials and then covered with a veneer of 
tation brick or tile for cosmetic or decorative purposes, 
bse tiles will require maintenance from time to time in 
cordance with the same basic principles, to wit, commonsense 
| general experience as they relate to the materials in 
ustion and to the use to which they have been applied 
tluding environmental conditions. 


A consideration of section 13 and the definition of 

} term "major structural defect" as it appears in the 
ulation to the statute ought to have made it fairly clear to 
} Appellant, who is a member of the Ontario Bar, what kind of 
farranty is given during the last four years of the five year 
eranty period. It is, expressed shortly, a warranty against 
ey serious defects indeed, defects which would be categorized 
<“major" as opposed to "minor" or something lying between 

gor and minor. Certainly a major structural defect must 

iher affect the load-bearing portion of the building or 
serially and adversely affect it in its load-bearing function 
t(additionally or alternatively) materially and adversely 
fect the use of the building for the purpose for which it was 
fended. It has been previously ruled that the purpose of a 
eidential building commonly known as a home is ordinary human 
sidential occupancy in the normal course of affairs. 





The Tribunal perceives no evidence that the residence 
iquestion has been adversely affected in its basic use, that 
sto say normal occupancy by people. As to the load-bearing 
uction of these veneer tiles, we do not perceive that it 
4sts. The house is not held up by them. They are not 

ering a load in the sense that they are load-bearing members 
[the building as such. If the situation complained of were 
emitted to further deteriorate and if all the tiles 

Vntually dropped off - a situation which would no doubt be 
telerated by the absence of proper maintenance, i.e. the 
sair of cracks and the replacement of any one or two tiles 
ft might drop off - we doubt that the house would ever 
(lapse by that reason. Dampness might become a problem and 
use for which the house was intended, that is to say, as a 





i 
| 
) 
| 


woZ 


dwelling place for people, might eventually be compromised 
adversely affected. But this result would not come about 
because of any major defect in the tiles, it would come abo 
as the result of improper maintenance. 


In the Tribunal's opinion, the Respondent's decisi 
was an entirely proper one and the Appellant has totally an 
altogether failed to demonstrate any claim for which the 
Tribunal could grant him relief under the statute and its 
Regulation as it stands and certainly not as the Tribunal h 
interpreted it in previous decisions. 


Accordingly by virtue of the authority vested in i 
under Section 16(3) of the Ontario New Home Warranties Plan 
Act, the Tribunal directs Hudac New Home Warranty Program t 
disallow the claim. 


34-0986A 
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JADBURY CONSTRUCTION LIMITED 


| APPEAL FROM THE PROPOSAL OF THE REGISTRAR UNDER THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO REVOKE THE REGISTRATION. 


| BUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
| HARRY L. SINGER, MEMBER 
D.H. MACFARLANE, MEMBER 


(INSEL: JOSEPH NEAL, representing the Appellant 
PATRICIA HENNESSY, representing the Respondent 
| 


| 


/ES OF 
LRING: 17th and 26th April, 1984 
| 


| | CONSENT ORDER 


HREAS this matter came on for hearing this 26th day of April, 
£4, and submissions were made by the parties. 


IN consent of both parties, the Tribunal makes the following 
ner: 


KREAS a letter has been duly executed under seal in evidence 
{the voluntary surrender of registration of Bradbury 
Cstruction Limited as a registered builder under this Act; 


N WHEREAS Bradbury Construction Limited has provided the 
€pondent with a Promissory Note in the amount of $8,217.70; 


N WHEREAS Bradbury Construction Limited has given to the 
epondent an Undertaking to deliver within thirty days all 
ustanding Certificates of Completion and Possession (the last 
H documents having been executed under seal); 


N WHEREAS THE Appellant has assured the Tribunal as well as 
h Respondent that it has full and proper authority to execute 
h documents herebefore recited; 


0 THEREFORE by virtue of the authority vested in it under 
etion 9(4) of the Ontario New Home Warranties Plan Act, the 
rbunal directs the Registrar to accept the voluntary 
Uurender of the Appellant's registration herein. 


| 
} 
| 
| 
| 


40997A 
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MR. AND MRS. S.J. BRENZEL 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
D.H. MACFARLANE, MEMBER 


COUNSEL: MR. S.J. BRENZEL, appearing in person 
PATRICIA HENNESSY, representing the Respondent — 


DATES OF 18th October 1982 
HEARING: 24th April 1984 


REASONS FOR DECISION AND ORDER 


This hearing commenced on October 18, 1982 and wa 
continued on this date (April 24, 1984). 


The Appellants’ claim throughout has been a claim 
for a major structural defect, something that arose or was 
first brought to the attention of the Program beyond the 
expiration of the first year of the Warranty. 


The evidence is that water has come into the hous 
causing a problem. The nature of the phenomena on which t 
claim is based is set out at paragraph 6 of the Proof of 
Claim, Part F, Exhibit 14b where the claimants stated as 
follows: 


One of the structural beams supporting 
the roof structure is not attached at 
its cross beam. There are nails going 
through the end of this structural beam 
but the nails do not attach to the cross 
beam as they obviously should attach. 

As a result, the portion of the roof 
which these beams should support has 
warped downward, due to the space opened 
by the unattached beam. This warp in 
the roof has created a leak in the roof 
and water damage below this warp, thus, 
adversely affecting the intended use of 
the roof and the house. 


i 
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) These phenomena were referred to by the Program in 
ts decision letter (dated February 16, 1982, part of 
xhibit 4)-in these words: 


The inspection report indicates that a 
section of solid block has not been 
securely fastened to the truss at one 
end. 


The letter then goes on to mention a "damp spot in 
he ceiling at the subject home”. 
It is the opinion of the Tribunal which has heard 
estimony and also examined certain photos exhibited that 
he essence of the problem is or was that a strut had broken 
oose for some unknown reason which carried part of the load 
f£ the truss. However, this has been repaired and no 
urther damage 
as resulted. The dampness and the crack in the drywall 
eiling in the Tribunal's opinion are due to causes which 
ave not been proven. 


The Warranty given by this legislation is set out 
n section 13(1) 
| 


| Section 13(2) cites certain exceptions to the 
arranty. 


Since the claim was brought beyond the expiration 

f the first year as aforesaid, it has been incumbent on the 
ppellants to prove a major structural defect as defined at 
ection 1(o) of Regulation 726 to the statute. 





| The Tribunal is satisfied that the problem or 
coblems in question is or are not one where any impairment 
£ any load-bearing function of the building exists or where 
ae load-bearing function of any part of the building is 
dversely affected. 

The Tribunal finds that a "damp spot" and some 
tacks exist. These are defects. A slight malformation of 
ae roof evident in one of the photos is also a defect and 
andeed a structural one. But the Tribunal cannot conclude 
nat these defects are at all "major" as the word is applied 
1 our view or intended to be applied by the definition nor 
iat anything demonstrated by the Appellants complies with 
ne requirement of Regulation 726, Section (1) (a) (ii) 


bnstituting a material and adverse affect upon the use of 
| 
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the building for the purpose for which it was intended. T 
Tribunal has held on diverse occasions in the past that th 
intended use of a residence is residential occupancy in th 
normal course; and that this residential occupancy is of t 
house as a whole - not just one room. But the male 
Appellant testified that the very room where the leak, sta 
or crack exists, is used on a continuing basis as a bedroo 
for a child of the family. 


The Tribunal concedes that the Appellants have a 
problem or problems but what the Appellants have failed to 
demonstrate is that their problems are warranted under thi 
Act. 


The preamble to the statute recites that it is an 
Act intended to provide certain protection to the owners o 
new homes. That certain protection is finite. It is not 
absolute and total nor is it intended to be absolute and 
total. It does not even approach, for example, the kind o 
total and absolute protection that a mother gives to a chi 
even during the first year (in either case). 


During his cross-examination of the Respondent's 
witness, the male Appellant asked if one of the purposes o 
a home was to be marketable or words to that effect. The. 
Tribunal concedes that people buy houses with, as part of 
their intention and motivation, the intention to secure 
their savings in a good investment and eventually to turn 
profit on resale. But that has nothing to do with the 
intended use of the building which is covered by the 
definition major structural defect given or intended to be 
given protection by this legislation, at least during the 
last four years. 


There was mention by Mr. Vissar, who gave evidenc 
on behalf of the Respondent, of some dampness due to some 
displacement of the insulation. It seems that this was du 
to some human agency, either the Appellants or some person 
present in the attic with their knowledge or authority. 
Dampness so caused would not be warranted. 


The Tribunal holds that no part of the Appellants 
claim is warranted. It regrets therefore that it must 
confirm the Corporation's decision. 


Accordingly by virtue of the authority vested in 
under Section 16(3) of the Ontario New Home Warranties Pla 
Act, the Tribunal directs Hudac New Home Warranty Program 
disallow the claim. 


34-0993A 


| 
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DONALD AND SUSAN BROAD 


_ APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
DON MACFARLANE, MEMBER 


COUNSEL: DONALD AND SUSAN BROAD, appearing in person 


CAROL STREET, representing the Respondent 


DATE OF 
HEARING: 6th September, 1984 


REASONS FOR DECISION AND ORDER 





| The Tribunal finds, as it has in the past, that 
there is a distinction to be drawn between that which is 
major and that which is to be deemed minor, or at least less 
than major. For the Legislature would not have employed the 
word ‘major’ unless it had intended that word to be given 
some meaning. 


| Reluctantly the Tribunal finds that the Appellants 
failed to demonstrate a major structural defect in the first 
branch of their argument. 


| In respect of the second branch of their claim 
relating to the intended use of the building, the Tribunal 
nas held in the past and continues to believe that the words 
“that materially and adversely affect the use of the 
building for the purpose for which it was intended" refer to 
the whole building, not just one room or one level. 


| The Tribunal is disappointed to be unable to allow 
this claim. The Tribunal wishes to record its appreciation 
for the forthright and candid manner in which the two 
professional witnesses gave their evidence. Mr. Broad's 
otesentation which helped the case for the Appellants, was 
on a par with or better than we have experienced from 
2tofessional counsel. If, at a subsequent date within the 
warranty period which has yet some time to run, fresh 
2vidence to the effect that the problems complained of are 


due to soil subsidence beneath the footings, something which 
| 





qT 
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was not perhaps adequately canvassed at the hearing, we ari 
sure the Warranty Program would reconsider its decision an 
the Tribunal would then be susceptible at a fresh hearing | 
a contrary conclusion. 


Accordingly by virtue of the authority vested in - 
under Section 9(4) of the Ontario New Home Warranties Plan 
Act, the Tribunal directs HUDAC New Home Warranty Program | 
disallow the claim. 


37-1088A 
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TON AND HAZEL BRYAN 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WEARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


IBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
| KENNETH VAN HAMME, MEMBER 
LOUIS A. RICE, MEMBER 


| 
UNSEL: ASTON AND HAZEL BRYAN, appearing in person 


PATRICIA HENNESSY, representing the Respondent 


TE OF 
IARING: 29th August 1984 


| REASONS FOR DECISION AND ORDER 


The Appellants' claim is under the Ontario New Home 
tranties Plan Act Section 14(1)(a) which reads in part as 
Llows: 

"a person who has entered into a 
contract with a vendor for the provision 
of a home has a cause of action in 
| damages against the vendor for financial 

loss resulting from....the vendor's 

failure to perform the 

contract; "s 


The Tribunal finds that the total contract between the 
wties are the documents: Exhibit 6, the Agreement of 
(chase and Sale made up of four pages (inclusive of the 
cond Mortgage Agreement page 3 and Schedule "A"), Exhibit 7, 
o colour selection, and Exhibit 8 which the Tribunal finds 
é an amendment agreed to by the purchasers. 


The Tribunal notes that page 2 of the Agreement of Purchase 
(| Sale (Exhibit 6) paragraph 7 states: 


",..Included in the purchase price are the 
| items and features listed on Schedule "A" 
| which is attached hereto and forms part 
hereof. 
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The Tribunal finds that the dwelling has been completed 
accordance with the contract evidenced in writing. The 
completion had been in accordance with the terms ultimately 
settled upon. The mortgages were made available in accordar 
with the terms of the Offer. 


The claimants alleged there was a further Memorandum in 
writing, not produced, that should form part of the contract 
and under which they were to obtain certain extras inclusive 
a fireplace in the family room. 


By way of verifying their argument that there was such ¢ 
agreement in existence, they referred to the fact that certs 
extras, e.g. all brick exterior, all oak staircase, had beer 
provided although not so specified in Schedule "A". 


The vendor states that these items had been provided as 
upgrading of all homes as a sales promotion. The claimants 
not rely on the upgrading as non-performance. They do rely 
upon non-performance of the other item of the unproduced 
Memorandum - that the fireplace was to be in the family roc 


The Tribunal notes that the fireplace is shown on the Pl 
(Exhibit 21) in the family room as optional. Nowhere, howe, 
is there any indication of the exercise of the option. It i 
uncontroverted that the Extras' Agreement (Exhibit 8) was 
signed by the purchasers with the concurrence of their 
solicitor. That is the Agreement that the vendor was bound 
carry out as an amendment to the original Agreement of Purch 
and erden The bargain of November 20th had been added to by 
Exhibit 8. 


Accordingly the Tribunal finds that the claimants had no 
right to exercise the recission of the contract. The Tribun 
finds that there was no failure by the vendor to perform the 
contract. 


Accordingly by virtue of the authority vested in it unde 
Section 9(4) of the Ontario New Home Warranties Plan Act, th 
Tribunal directs HUDAC New Home Warranty Program to disallow 
the claim. 


37-1065A 
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LETON CONDOMINIUM CORPORATION NO. 111 


APPEAL FROM DECISIONS OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW CLAIMS 


BUNAL: MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
WILLIAM WATSON, MEMBER 


NSEL: JANICE B. PAYNE, representing the Appellant 


BRIAN M. CAMPBELL, representing the Respondent 





RING: 7th May 1984 Ottawa 


RULING - GRANTING ADJOURNMENT 


| Counsel for the Program, before the introduction of 
testimony on behalf of the Appellant, indicated that he was 
cing a stay of proceedings. The reason for this motion is 

£ the Appellant has issued a writ and a statement of claim 
-he Supreme Court of Ontario, against the builder and 

2ts, Claiming negligence and breach of warranty. Counsel 
_the Program submits that these issues are the very issues 

: the Tribunal must address, although in a more narrow and 
ited fashion, in order to decide whether or not there are 

px structural defects. Counsel for the Program asserts that 
(High Court action which is much more comprehensive in 

pe, should be proceeded with and concluded prior to a 

Bins before the Tribunal, and that if it is not, our more 
IMary hearing of an included issue and our decision thereon, 
i extremely prejudice the Program's case. 

| 

Counsel for the Appellant disagreed that there was a 
lLicity of proceedings and argued that we are dealing with a 
“erent concept i.e. major structural defect, than the issues 
sed in the Supreme Court action. Counsel also argued that 
ce is no indication in the legislation that a pending action 
the Supreme Court of Ontario, or appropriate County Court, 
vents the Tribunal from proceeding to hear evidence and to 
hrmine whether or not there is a “major structural defect" 
iin the definition of the New Home Warranties Act. 





| 
| 
| 
| 
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The Tribunal is of the opinion that many of the 
questions raised, and points likely to be of issue, are 
identical in the two proceedings, although there is certainl 
conceptual and legal difference between the onus of proving 
negligence and/or breach of warranty and the onus of proving 
major structural defect. We find the Supreme Court of Ontar 
seized of this matter. Further we are of the opinion that t 
Supreme Court of Ontario action, which is more conprehensive 
should be concluded prior to the appeal before this Tribunal 


Section 13(6) of the New Home Warranties Act states 


The warranties set out in subsection 
(1) apply notwithstanding any agreement 
or waiver to the contrary and are in 
addition to any other rights the owner 
may have and to any other warranty 
agreed upon. 


We are therefore of the opinion that this appeal 
should be adjourned sine die pending the conclusion of the 
Supreme Court of Ontario action. 


We find it most unfortunate that the Appellant's 
counsel and the Registrar were not put on written notice by 
Program's counsel of the nature of the Program's objection t 
the hearing. 


34-1001A 
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13H DOHERTY 
| 


APPEAL FROM A DECISION OF THE CORPORATION 
i DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


| TO DISALLOW A CLAIM 


1.BUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
: D. H. MACFARLANE, MEMBER 


(INSEL: HUGH DOHERTY, appearing in person 


| PATRICIA HENNESSY, representing the Respondent 


E OF | 
BRING: 9th July, 1984 


REASONS FOR DECISION AND ORDER 


It seems to the Tribunal that the question in this 
ée is not whether or not a problem exists, but whose 
eponsibility it is to cure the problem. Is it the 
eponsibility of the Warranty Program? 


| That responsibility can only arise from the statute 
hch provides the warranty. In the view of the Tribunal the 
daranty given by the statute does not cover the present 

t[blem. Therefore it is not within the power and ability of 
hs Tribunal to allow this appeal. The responsibility for 
eairing the problem - and it is a problem which ought to be 
faired - resides with the home owner. 

| Accordingly, by virtue of the authority vested in it 
ner Section 16(3) of the Ontario New Home Warranties Plan Act 
hrefore, the Tribunal directs HUDAC New Home Warranty Program 
disallow the claim. 


| 
| 
} 


LOSOA 
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FRANCIS M.P. AND M. FERNANDES 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW THE CLAIM 


TRIBUNAL: MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS CHAIR 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


COUNSEL: PATRICIA HENNESSY, representing the Respondent 
No one appearing for the Appellant 


DATE OF 
HEARING: 2nd February, 1984 


DECISION AND ORDER 


BY VIRTUE OF THE AUTHORITY vested in it under Section 7 of th 
Statutory Powers Procedure Act and under Section 16(3) of the 
Ontario New Home Warranties Plan Act, the Tribunal determines 
as follows: 


1. The Appellant was given notice of the Appointment For 
Hearing the 10th day of November, 1983, as evidenced by Exhib 
2 which contains the further Notice: 

",..-if you do not attend at the hearing 
the Commercial Registration Appeal 
Tribunal may proceed in your absence and 
you will not be entitled to any further 
notice in the proceedings." 


2. The Appellant has not appeared. 


3. No evidence has been placed before the Tribunal in respec 
of the claim. 


4. There being no evidence placed before it in respect of th 
claim the Tribunal directs the Program to disallow the claim. 


34-0959A 


205 


5. GERMENEY 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


IBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


| 


(INSEL: ROBERT SPENCE, representing the Appellant 





| BRIAN CAMPBELL, representing the Respondent 
(E OF 
hRING: 17th, 18th, 21st and 22nd November 1983. 


| 


REASONS FOR DECISION AND ORDER 


The factual situation herein is similar to that in 
tRayner and in re Lockwood (Reasons for Decision and Order 
sued contemporaneously subject to variations (not relevant) 
itime and figures but with some differences. The Tribunal 
ipts the findings, reasons and rationale applied in re Rayner 
| in re Lockwood as applicable to that part of the factual 
juation herein of identical nature. 

At the time of the reservation of the apartment on the 
ih of December, 1980, the purchaser paid by cheque to Bookman 
ssociates in trust $1,000. On the execution of the Offer, a 
eosit cheque of $2,000 was made to Village East Properties 


i The Tribunal notes that the Agreement of Purchase and 
de refers to a deposit of $3,000 ‘inclusive of deposit with 
servation’. The Decision of the New Home Warranty Program of 
Jember 25th, 1982 stated (in addition to the already stated 
2sons respecting the balance): 





"In respect of the monies paid by you to 
Village East Properties on December 31, 
1980, in the amount of $3,000.00, the 
Decision of the Warranty Program is that 
these monies constitute deposit monies 
pursuant to the provisions of the Act 
and Regulations." 
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The issue to be determined by the Tribunal is whethe 
the moneys paid by the purchaser were deposits as defined in) 
Regulation Section 1(1), i.e. "moneys received...by or on 
behalf of the vendor from a purchaser on account of the 
purchase price payable under a purchase agreement.." 


The Tribunal finds in the affirmative with regard tu 
all monies paid. 


At the time of the interim closing, Bookman and | 
Associates per: 'S.M. Bookman’ gave an undertaking to the 
purchaser "to hold the balance due on closing in trust and t 
deposit same in an interest-bearing term deposit in the name) 
of Brian S. Germeney, pending the closing and transfer of tits 
to the above-mentioned unit.'' The purchaser has made a clair 
for compensation to the Law Society; has not obtained judgmet 
against the vendor. As in re Rayner and in re Lockwood, the’ 
Tribunal finds that these circumstances have no bearing on tl 
determination of whether the monies paid were deposits which| 
the Tribunal so finds. 


The Tribunal finds that the purchaser is entitled t 
compensation by virtue of Section 14(1)(a), the limits being) 
fixed by Regulation Section 6(1) and (2). 

Accordingly by virtue of the authority vested in it) 
under Section 16(3) of the Ontario New Home Warranties Plan | 
Act, 

The Tribunal directs HUDAC New Home Warranty Program to allor 
the claim in the amount of $20,000 with due interest on $3,0l 
from 3lst December, 1980, and due interest on $17,000 from 2\t 
February, 1981 pursuant to Section 53 of the Condominium Act 

and Section 33 of Regulation 121 of the Act. ! 


* Note: The above decision was appealed to the 
Supreme Court of Ontario (Divisional Cour . 
The appeal was subsequently abandoned. 


33-0938A 
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ARION GREEN 
APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 
TO DISALLOW A CLAIM 
\IBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
| HELEN MORNINGSTAR, MEMBER 
D.H. MacFARLANE, MEMBER 
)UNSEL : PATRICIAN HENNESSY representing the Respondent 


No one appearing for the Appellant 





\TE OF 
‘ARING: lst February 1984 


DECISION AND ORDER 





' VIRTUE OF THE AUTHORITY vested in it under Section 7 of the 
atutory Powers Procedure Act and under Section 16(3) of the 
‘tario New Home Warranties Plan Act, the Tribunal determines 
: follows: 

| The Appellant was given notice of the Appointment For 
aring the 10th day of November, 1983 as evidenced by Exhibit 
which contains the further Notice: 

| "...if you do not attend at the hearing 
the Commercial Registration Appeal 
Tribunal may proceed in your absence and 
you will not be entitled to any further 
notice in the proceedings." 


The Appellant has not appeared. 


No evidence has been placed before the Tribunal in respect 
| the claim. 


| There being no evidence placed before it in respect of the 
‘aim the Tribunal directs the Program to disallow the claim. 





-0958A 
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F. HARRISON 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW THE CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C. CHAIRMAN 
HARRY L. SINGER, MEMBER 
D.H. MACFARLANE, MEMBER 


COUNSEL: F. HARRISON, appearing in person 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 
_ HEARING: 3lst July, 1984 


ADJOURNMENT /UNDERTAK ING | 
| 
Now the Tribunal hereby adjourns the hearing sine 
die to be brought back on ten days' notice by the Registrar 
to a date to be fixed by the Registrar in order to enable 
the Respondent to carry out its undertaking attached hereto 
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UNDERTAK ING 
RE; F. HARRISON 


July 31, 1984 


The Warranty Program undertakes to repair, within 
sixty (60) days the entire garage floor and the east foundation 
wall (to be straightened) so that the same are in accordance 
with the standards and provision of the Ontario Building Code, 
at its expense by a Contractor satisfactory to both parties. 


The work to be done under supervision of the Warranty 
Program's Consulting Engineer. 


If the Appellant is not satified, he has the right to 
return to the Tribunal upon request within one year after 


completion of the work, to be designated in writing to the 
Appellant. 


(Signature) 
Brian Campbe 


Solicitor for the Respondent 


10-1133A 
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PATRICIA HEATH 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER i 
LOUIS A. RICE, MEMBER 


COUNSEL: MICHAEL CHYKALIUK, representing the Appellant 
BRIAN CAMPBELL, representing the Respondent 


DATES OF 
HEARING: 17th, 18th, 21st and 22nd November 1983 


REASONS FOR DECISION AND ORDER 


The factual situation herein is similar to that in 
re Rayner and in re Lockwood (Reasons for Decision and Order 
issued contemporaneously subject to variations (not relevant. 
of time and figures but with some differences. The Tribunal 
adopts the findings, reasons and rationale applied in re Ray 
and in re Lockwood as applicable to that part of the factua 
situation herein of identical nature. | 


The parties disputed the amount of the claim in the 
following particulars: 


(a) whether an initial deposit of 
$5,000 was paid at all; 


(b) to whom any initial deposit was 
paid; and 


(c) amount of money properly deducted 
as occupancy fee. 


No direct evidence was placed before the Tribunal a 
to the payment and method of payment of $5,000 upon the 
execution of the Agreement of Purchase and Sale. The Tribun- 
notes that paragraph 2 of the Agreement refers to "inclusive? 
deposit with reservation" and the Tribunal finds (on the bas! 
of entries in bank statements) that the said deposit was, 
regardless of the met..od and time of payment, converted 


Zt 


») become a hd giles received on behalf of the vendor upon the 
‘ecution of the Agreement of Purchase and Sale and the 
tbsequent pursuance thereof by the vendor. 


Subsequent to the taking of possession by the 
irchaser, and upon an agreement with the mortgagee in 
yssession by the purchaser subsequently, it was agreed that a 
ywer rent would be paid than stipulated in the original 
;reement of Purchase and Sale. The purchaser claims that the 
sposit monies claim should only be subject to the occupancy 
mnt based on the revised occupation payment. The Tribunal is 
‘ the opinion that it is the amount that is stated in the 
sreement of Purchase and Sale which is the relevant amount, 
id that any new arrangement with a third party subsequent to 
te events relevant to the claim by the purchaser against the 
wndor are not pertinent. 


The Tribunal finds: 


(a) $5,000 was initially received by or 
on behalf of the vendor from the 
purchaser ; 


(b) the payee is irrelevant in that the 
Tribunal finds that the $5,000 
falls within the Regulation, 
Section 1(1); and 


(c) The amount to be deducted is as set 
forth in the Agreement of Purchase 
and Sale. 


Accordingly by virtue of the authority vested in it 
uder Section 16(3) of the Ontario New Home Warranties Plan Act, 


le Tribunal directs HUDAC New Home Warranty Program to allow 
ye claim in the amount of $15,000 plus due interest (if any) 
18s occupancy rent as set out in the Agreement of Purchase and 
tle pursuant to Section 53 of the Condominium Act and 

“ction 33 of Regulation 121 of the Act. * 


|} * Note: The above decision was appealed to the Supreme 
| Court of Ontario (Divisional Court). The appeal 
was subsequently abandoned. 
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JAMES AND PATRICIA LAMONT 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
D.H. MACFARLANE, MEMBER 


COUNSEL: PATRICIA LAMONT, appearing in person 
PATRICIA HENNESSY, representing the Respondent 


DATE OF | 
HEARING: 20th January, 1984 


REASONS FOR DECISION AND ORDER 


This was a claim for damages resulting from certain 
hairline cracks in a basement wall and for cracks in an outsi: 
near wall or an outside brick veneer cladding. The Tribunal - 
has heard the evidence and concludes that the problem | 
complained of is not warranted and therefore we are unable | 
under the law as it stands to allow this appeal. | 

! 


Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranties Plan 
Act, the Tribunal directs Hudac New Home Warranty Program to 
disallow the claim. 


33-0975A 
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ERNARD BRUCE LOCKWOOD 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


.IBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


JUNSEL: A. MILLIKEN HEISEY, representing the Appellant 


BRIAN CAMPBELL, representing the Respondent 


TE OF 
\ARING: 17th, 18th, 21st and 22nd November 1983. 


REASONS FOR DECISION AND ORDER 


The factual situation herein is similar to that in 
_Rayner (Reasons for Decision and Order issued 
ntemporaneously), subject to variations (not relevant) of 
me and figures but with some differences. The Tribunal 
opts the findings, reasons and rationale applied in re Rayner 
applicable to that part of the factual situation herein of 
miliar nature. 


| The purchaser paid with the offer a deposit of 
000.00 by cheque dated 31 December, 1980 to "Bookman & 
sociates in trust". The Tribunal is of the opinion that, 

der the circumstances, the monies were received on behalf of 
e vendor and is accordingly a deposit under Regulation 726, 
Ction 1(1). Upon the execution of the Agreement of Purchase 
é Sale by its authorized signing official, S.M. Bookman, the 
ndor acknowledged that the $3,000.00 was received on behalf 
_the vendor; the vendor by its continuation of the purchase 

d sale confirmed the validity of the receipt post facto, just 
a direction would, prior to issuance of the cheque. 


Herein, at the time of the interim closing (at which 
me a ‘Rayner’ type direction was given and cheque for 
1,500.00 issued accordingly), an undertaking was given by 
okman & Associates as follows: 


} 
| 
| 
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"In consideration of and notwithstanding the 
interim closing of the above referred to 
transaction the undersigned hereby undertakes 
as follows: 


To hold the balance due on closing in trust 
and to deposit same in an interest bearing 
term deposit in the name of BERNARD BRUCE 
LOCKWOOD and VILLAGE EAST PROPERTIES LIMITED, 
pending the closing of and the transfer of 
title to the above-mentioned unit. 


On behalf of our client, Village East 
Properties Limited, we also undertake to pay 
any and all interest accruing at the 
prescribed rate from the date of occupancy to 
the date of transfer of title to the 
purchaser and to adjust the same on final 
closing. 


Dated at Toronto this 9th day of March, 1981. 


BOOKMAN & ASSOCIATES 
per 


'S.M. Bookman'" 


At the time of forwarding the Deposit Receipt to the 
solicitors for the vendor on the 3lst of March, 1981, there we 
stated on behalf of the purchaser “as the receipt covers the 
deposit up to $20,000 only, we trust that you will retain the 
amount over and above this already paid by our client, in trus 
in accordance with your undertaking given on closing". 


The Tribunal is of the opinion that the undertaking, 
the wording and format thereof, to hold and deposit the monies 
paid on the interim closing in an interest-bearing term 
deposit, upon the terms set out in the undertaking, does not 
affect the nature of the monies as being a deposit. To hold 
otherwise would be incongruous, in that a purchaser who sought 
such additional protection would be penalized. The Tribunal : 
further of the opinion that the letter of March,3lst, 1981, 
also does not affect the nature of the monies paid as deposit. 


The Tribunal is of the opinion that the monies paid ¢ 
the interim closing were, under the circumstances, deposits il 
that they were received on behalf of the vendor from the 
purchaser on account of the purchase price within the meaning) 
of Regulation Section 1(1). 
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The Tribunal notes that the purchaser has not made an 
plication to the Compensation Fund of the Law Society of 
per Canada. The Tribunal is of the opinion that such 
action is not relevant to the determination of a claim under 
e Ontario New Home Warranties Plan Act which is an 
titlement granted by the Legislature provided that the 
ovisions of the Act are met. The Tribunal is of the opinion 
at not obtaining a judgment is not relevant. 


The Tribunal notes the statement of the Respondent, 
"The Warranty Program has concluded its 
review of the claims that it has received 
from the purchasers of the Jarvis Mews 
condominiums and submits that a 
determination of your claim can be made at 
this time." 


The sale was not completed. In this regard the 
ibunal finds that the vendor failed to perform the contract. 


The issue to be determined by the Tribunal is whether 
e moneys paid by the purchaser were deposits as defined in 
gulation Section 1(1), i.e. "moneys received...by or on 
half of the vendor from a purchaser on account of the 
rchase price payable under a purchase agreement..." 


The Tribunal finds in the affirmative with regard to 
1 monies paid. 


The Tribunal finds that the purchaser is entitled to 
mpensation by virtue of Section 14(1)(a), the limits being 
xed by Regulation Section 6(1) and (2). 


Accordingly by virtue of the authority vested in it 
der Section 16(3) of the Ontario New Home Warranties Plan 
t; 


e Tribunal directs HUDAC New Home Warranty Program to allow 
e claim in the sum of $20,000 and due interest from 9th 
tch, 1981 pursuant to Section 53 of the Condominium Act and 
ction 33 of Regulation 121 of the Act. * 


* Note: The above decision was appealed to the Supreme 
Court of Ontario (Divisional Court). The appeal 
was subsequently abandoned. 


-0937A 
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ELAINE MARTIN 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT. 


TO DISALLOW THE CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
JOHN HURLBURT, MEMBER 


COUNSEL: PATRICIA HENNESSY, representing the Respondent 
No one appearing for the Appellant 


DATE OF 
HEARING: 5th April, 1984 


DECISION AND ORDER 


BY VIRTUE OF THE AUTHORITY vested in it under Section 7 oft 
Statutory Powers Procedure Act and under Section 16(3) of tt 
Ontario New Home Warranties Plan Act, the Tribunal determine 
as follows: 


1. The Appellant was given notice of the Appointment For 
Hearing the 5th January, 1984, as evidenced by Exhibit 2 whi 
contains the further Notice: 

"...if you do not attend at the hearing 
the Commercial Registration Appeal 
Tribunal may proceed in your absence and 
you will not be entitled to any further 
notice in the proceedings." 


2. The Appellant has not appeared. 


3. No evidence has been placed before the Tribunal in resp 
of the claim. 


4. There being no evidence placed before it in respect of | 
claim the Tribunal directs the Program to disallow the clair 


34-0983A 
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NET MARTIN 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


IBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
D.H. MACFARLANE, MEMBER 


UNSEL: JANET MARTIN, appearing in person 
PATRICIA HENNESSY, representing the Respondent 


TE OF 
ARING: 18th May 1984 


REASONS FOR DECISION AND ORDER 


The Appellant purchased a house in May of 1979 and 
mediately began to experience gross inconvenience arising 
om structural defects in that water entered the basement 
c room, pouring down the chimney. The situation was 
ought to the attention of the builder but to no avail. 
ie Warranty Program was contacted in November and a 
nciliation report was delivered early in December. This 
nciliation was agreed to by the owner. The work was 
ustrated for the duration of the winter by reason of 
ost. In the spring or early summer the Warranty Program 
ote to the owner authorizing the necessary work as per the 
reement reached at the conciliation meeting and asked her 
) contact the Warranty Program. The letter reads as 
yllows: | 


Please be advised that the Warranty 
Program has sent your builder final 
notice to complete the items of warranty 
on your home. If you should fail to 
hear from your builder or if the work is 
not being attended to you are instructed 
to contact the writer after July 16th, 
1980 by calling 494-4421 leaving a 
message in that regard. If your builder 
does respond please notify the writer 
immediately. 
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The owner Appellant alleges she did not receive 
that letter notwithstanding that she received numerous oth 
letters from the Warranty Program at the same address. Th 
Warranty Program heard nothing further from the owner. Tw 
and a half years later the owner Appellant confronted the 
Warranty Program with an invoice for some $1,469.37 to cov 
remedial work performed on July 8th, 9th and 10th, 1980 by 
contractor engaged by her without consultation with the 
Respondent. The Warranty Program at first refused this 
claim and later agreed to pay $700.00. Its refusal to pay 
the invoice in full could be defended on the following 
grounds: 


1. That the invoice might have been for 
work more than necessary to cover the 
defects and deficiencies warranted and 
for which the guarantee fund would be 
lawfully liable, e.g. certain items of 
landscaping. 


2. The Warranty Program ought to have 
been permitted to supervise the work and 
to choose a contractor of its own choice 
if it felt the estimate excessive. 


3. That its ability to obtain 

reimbursement from the builder for loss 
sustained the guarantee fund had been 
compromised by the unnecessary and | 
unexplainable delay occasioned by the | 
Appellant in not notifying the 

Respondent over the full period of two 

and one-half years which she | 
unaccountably permitted to elapse. | 


The Tribunal has deliberated the issues raised an 
concludes the case presented by the Warranty Program is th 
better of the two. Neither side has performed perfectly bt 
in the circumstances the Tribunal finds that the Wartania 
Program's offer of $700. 00 is fair. 


Accordingly and by virtue of the authority vestael 
in it under Section 16(3) of the Ontario New Home Warranti 
Plan Act, the Tribunal directs Hudac New Home Warranty 
Program to allow the claim in part - to wit, it directs tt 
Respondent to pay to the Appellant the amount of its 
original settlement offer being the sum of $700.00. 


34-1007A 
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\LTER H. AND ELIZABETH K. McEACHERN 


APPEAL FROM A THE DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


.IBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HARRY L. SINGER, MEMBER 
D.H. MACFARLANE, MEMBER 


JUNSEL: STEPHEN W. PETTIPIERE, representing the Appellants 


BRIAN M. CAMPBELL, representing the Respondent 


TE OF 
‘ARING: 7th August, 1984 


DIRECTION 
at Counsel make written submissions as to law. 
is matter has raised two significant issues. 


| the assumption that the Tribunal were to find that in 
spect of the plastering job the home is not constructed in a 
tkmanlike manner and is not free from defects in material, 
don the assumption that there is no major structural defect 
e question still remains whether the Claimant is entitled. 
ere is the claim of the Appellants as set out in the letter 
ted January 1, 1983 and as one would expect from a layman it 
a general complaint and a general claim. The decision of 
DAC deals with the matter as if it were a consideration of a 
aim for a major defect. And it would appear that HUDAC's 
sition is that if the damage was not because of a major 
Tuctural defect that is an end to the matter and the claim 
mnot be made. It is in respect of that position that the 
ibunal invites written submission on behalf of the Claimant 
d a reply on behalf of the Respondent. 


+ Campbell also has raised very briefly that there was a 

nciliation Report and accordingly the Claimant's remedy is to 

sought elsewhere. He cited the Tribunal's decision in 
Gracien St. Onge. 
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The Tribunal has before it, a report of the Ombudsman's opini 
and Reasons therefor and recommendations following his 
investigation into the complaint of one Mr. Norman Jaye 
respecting a Ruling by the Tribunal that it had no jurisdicti 
in his matter because of its Ruling in Re: Gracien St. Onge 
respecting its lack of jurisdiction in the situation. In 
conjunction with that investigation the Chairman gave assuran 
that the recommendations of the Ombudsman will be circulated | 
the members of the Tribunal for their consideration in simila: 
circumstances. That investigation is commented upon by the 
Ombudsman in the Annual Report 1983-84, Volume 1, pages 15, 21 
and 21. Both items will be made available to Counsel that thi 
may be commented upon and submissions made in the second part 
of the written submission. 


The procedure that will be followed subject to further 
representation to and consideration by the Tribunal is that 
Counsel for the Claimants will make his submission in those ty 
parts as I have stated. There will be a reply by Mr. 
Campbell. Then Counsel for the Claimants will have an 
opportunity of commenting upon the reply, should that evince 
any significant points counsel for the Claimants may wish to 
comment on. 


The sequence will be: twenty days within which the counsel m 
file, the Respondent ten days for reply and ten days for 
response thereto. 


The above Direction was issued after oral argument; the heari! 
not being concluded. Subsequently the Appellants withdrew thi 
request for a hearing. 


35-1058A 
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JSAN MYSLICKI 


APPEAL FROM THE DECISION OF THE CORPORATION 
~DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 

XIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
D.H. MACFARLANE, MEMBER 

JUNSEL: PATRICIA HENNESSY, representing the Respondent 
No one appearing for the Appellant 


\TE OF 
JARING: 15th May, 1984 


DECISION AND ORDER 


’ VIRTUE OF THE AUTHORITY vested in it under Section 7 of 
je Statutory Powers Procedure Act and under Section 16(3) 
' the Ontario New Home Warranties Plan Act, the Tribunal 
ttermines as follows: 


The Appellant was served with the Notice of the 
[journment dated November 17th, 1983, as evidenced by 
hibit 3 setting the date of the hearing to May 15th, 1984. 

The Appellant has not appeared. 


No evidence has been placed before the Tribunal in 
spect of the claim. 


There being no evidence placed before it in respect of 


ie claim the Tribunal directs the Program to disallow the 
aim. 
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GRETHE NIELSEN and 
JAKOB TOM NIELSEN 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW CLAIMS 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
D. H. MAC FARLANE, MEMBER 


COUNSEL: WILLIAM J.F. BISHOP, representing the Appellants 
BRIAN CAMPBELL, representing the Respondent 


DATE OF 
HEARING: 10th August, 1983 


REASONS FOR DECISION AND ORDER 


The claims of Jakob Tom Nielsen and Grethe Nielsen 
brother and sister, arose within the same circumstances and 
were heard together. Each was for the sum of $20,000, the 
maximum amount of compensation which may be claimed under the 
Act and the two claims together were for a neat $40,000. At. 
the conclusion of argument the Tribunal announced its decisio 
which was to totally disallow the claims in accordance witht 
decision of the Warranty Program appealed from, and it 
undertook to deliver Reasons for Decision later on, which now 
follow herewith. 


Essentially the case involves a family situation. | 
The father was Arne Nielsen, in effect the proprietor of Arne 
Nielsen Construction Limited. He was the major shareholder é' 
principal executive of it although not the-sole shareholder - 
Jakob Tom, his son, held at least one share. At the time of 
the events under consideration Arne Nielsen Construction was 
the builder of a condominium project known as Marina City 
Landmark (or ''The Landmark") at Kingston, Ontario, and the 
vendor of certain condominium units therein located (and to | 
whom we shall refer from time to time in these Reasons as "tl 
Vendor"). The mother was Sonja Nielsen and she was in effecl 
the proprietor of Sonja Nielsen Real Estate Company Ltd, the) 
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gistered Broker with whom the condominium units of the 
oject were listed for sale. The claimant Grethe Nielsen was 
e daughter of Arne and Sonja Nielsen and she was a registered 
lesman employed by the Sonja Nielsen Real Estate Company and 
e worked in connection with the project. The claimant Jakob 
m Nielsen, as stated, was a shareholder of Arne Nielsen 
nstruction Limited but did not appear to be actively engaged 
the management or operation of its affairs or activities and 
assume his principal employment was elsewhere and separate. 


Both claimants had contracted to acquire condominium 
its in the Landmark project from the Arne Nielsen 
nstruction Company as vendor for the ostensible purpose of 
sidential occupancy. In each case these purchase contracts 
re frustrated by what happened, namely by the mortgagee 
ercising its right of power of sale thereby divesting the 
ndor of its ability to effect conveyance. 


This unfortunate development then triggered the 
ling by the claimants of Proof of Claim forms with the HUDAC 
w Home Warranty Program, Ontario New Home Warranties Plan. 

e Proof of Claim - Part D filed on behalf of Jakob Tom 

elsen referred to a deposit receipt issued to him on October 
» 1981 as No. 46389 respecting a Purchase Agreement dated 
cember 14, 1979 with the Vendor registered as No. 4045-4140. 


Paragraph 4 of the said Proof of Claim - Part D 
npleted and filed by or on behalf of the male claimant reads 
follows: 


4. Date and amount of each case deposit made by 
Claimant under the Purchase Agreement: 


Initial deposit 
October 19, 1981....$20,000.00 - By Note 
| Second deposit 
October 30, 1981....$48, 368.16 
) Third deposit 
October 30, 1981....$10,000.00 


The Proof of Claim - Part D filed on behalf of 
2the Nielsen referred to a deposit receipt issued to her on 
-Ober 19, 1981 as No. 00546 respecting a Purchase Agreement 
-ed December 14, 1979 with the Vendor registered as No. 
9266 and did also recite an Enrollment No. 4045-4053. In the 
se of the Proof of Claim - Part D filed by or on behalf of 
2the Nielsen the 4th paragraph reads as follows: 


| 
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4. Date and amount of each cash deposit made by 
Claimant under the Purchase Agreement: 


Initial deposit 
October 19, 1981....$20,000.00 - by Note 
Second deposit 
December 7, 1981....$60,000.00 
. Third deposit 
January 11, 1982....$ 5,000.00 
January 22,9 1982....9 9,000.00 


Further questions and answers on the face of each of 
the Proof of Claim forms - Part D disclose that the Vendor wa 
not bankrupt although in financial troubles and was unable to 
close the transactions as the property was "under control of 
mortgagee’. Question 7 “what efforts have been made by the 
claimant to recover the deposit(s) paid to the Vendor" was 
answered by the words “recently instructed solicitor to sue f 
return of funds." (That action was discontinued on the day o 
the Hearings.) 


It is interesting to note at this point that the two 
deposit receipts issued to the claimants by the Vendor on the 
Warranty Program's form referred to in the above claim forms 
were each in the sum of $20,000; interesting for two reasons, 
firstly because the Agreements of Purchase and Sale between t 
vendor and the claimants did not create any obligation upon t 
claimants as purchasers to deposit any such amount or amounts 
but rather Tom's agreement with the vendor called for a depos 
in the precise amount of $8,150 and Grethe's for a deposit of 
exactly $7,950, and each deposit was to be made by cash or 
certified cheque. Secondly, because although the deposit 
teceipts issued by the Vendor to the Purchasers - by the fath 
to his two children - purported to be in the sum of $20,000 © 
each, a sum equal to the maximum amount recoverable by anybod 
in any circumstances under the Act, nowhere on either of thos 
documents, which were presented for signature and duly signed 
by the Respondent's signing officers, is there any note that 
the deposit in question, the deposit which is being receipted 
was not a deposit as called for in the Agreements of Purchasé 
and Sale namely a deposit made by means of either cash or 
certified cheque. Nowhere does it appear in either receipt | 
that the deposit whether it was a deposit for the amount call: 
for in the Agreements of Purchase and Sale or the amount stat) 
on the face of the said receipts was for nothing more or less 
than a mere promissory note. 
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So there are two points which appear highly irregular 
the outset. One is that the amount alleged to have been 

posited in respect of each claim was much more than the 
tson making the deposit or allegedly having made the deposit 
s under any legal obligation to make. The second is that the 
ount alleged to have been deposited was not deposited in cash 
by certified cheque but rather by promissory note. In other 
tds, the discrepancy was one not only as to the amount 
posited but also as to the means by which it was deposited. 
e amount was considerably greater than the amount 
mtractually required and the means by which it was allegedly 
id was a means very much easier and simpler, namely a 
omissory note as opposed to cash or certified cheque. 


Now all this tends to arouse the suspicions of the 
ibunal that the parties were not dealing at arms' length and 
re not dealing in a bona fide manner with the Warranty 
ogram. Indeed, the impression is created that the 
ntracting parties were cooking up some arrangement whereby 
e provisions of the Ontario New Home Warranties Plan Act 
uld be twisted or stretched in contravention of its purpose 
d intention, which is an intention to protect members of the 
msuming public, so as to provide a degree of protection for 
em which would never be available to a purchaser who is 
aling with a vendor who is a stranger to him in an arms' 
mgth transaction which was being conducted in a bona fide 
nner. 


An example of what we may describe as the “cute” or 
mewhat tricky modus operandi of these people would be the 
strument known as Grant of First Right to Purchase Proposed 
ndominium Unit filed in respect of each of the two claims. 
| its face this instrument recites that the total purchase 
ice will be $81,500 for the unit proposed for the male 
aimant and $79,500 for the unit proposed for the female 
aimant and furthermore that “the sum of $2,000 [in each case] 
id on the execution of this Agreement, and interest thereon 
| provided herein, shall be credited to the Purchaser on 
count of the said total purchase price;...'' We then find 
at this "deposit" of $2,000 was in fact nothing more than the 
ving in each case of a promissory note for $2,000 which is 
ily payable "on the closing of said transaction". That is not 
deposit. That is a sham. 


The $20,000 promissory notes were not "payable only on 
ie date of closing or in the event of closing" but were 
ually deficient to serve as deposits within the meaning of 
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that word. So the deposit receipts issued in respect of then 
are null and void inasmuch as the Warranty Program whose 
officers purported to sign the same were not aware of the | 
nature of such deposits. 


Later on, when the condominium project ran into 
difficulties it appears that both the male and female claimars 
advanced substantial sums of money to their father's company, 
These sums were said to have been the proceeds of the sales ft! 
them of their former apartment abodes. This may be so or | 
perhaps not - it is irrelevant what the source of their funds 
were. Grethe Nielsen appears to have given her father's 
company, the Vendor, $60,000 on December 7, 1981 and Tom 
appears to have given his father's company the sum of 
$48,368.16 on October 30, 1981. In each case these payments: 
were alleged to have further fed the claimants’ entitlement t 
recovery out of the Guarantee Fund. It is as though if the | 
$20,000 deposit made by promissory note were not sufficient | 
then the subsequent payment made at a much later date and as) 
the Tribunal believes in entirely different circumstances anc 
for an entirely different purpose, was sufficient to constitv: 
a deposit as evidenced by the deposit receipt. 





The Tribunal in reviewing the facts as determined f11 
the evidence concludes that the amount required to be depositi 
by the two Agreements of Purchase and Sale was never in eithe 
case actually paid either in the quantum called for by the 
Agreements or in the manner called for by the Agreements. It 
holds that the deposit receipts each in the amount of $20, 00( 
were improperly issued by the Vendor whether acting as agent | 
for the Respondent Corporation, the New Home Warranty Plan, ¢ 
otherwise. 


Counsel for the claimants argued that the Corporatic 
was liable to pay the amounts claimed out of the compensatior 
fund whether the deposit receipts were properly issued or not 
and that this was because the Vendor had authority to issue 
them which the Corporation could not deny and that the 
Corporation was therefore bound by the common law of agency; 
bound to the resulting benefit of these claimants. This might 
possibly be true in the case where a third party were involve, 
that is to say where an agent in improper exercise of his 
authority could bind his principal in an obligation to a bone 
fide third party. However, where a less than honest agent 
creates what appears to be an obligation in favour of his 
children, who are not bona fide third parties at all but 
individuals with whom he has entered into a collusive and 
improper arrangement, the common law of agency does not .bind 
the principal. Nor is the Respondent bound on the facts of 
this case, which come at least close to fraud. 
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| The Ontario New Home Warranty Program is intended to 
»tect members of the public from certain perils of which they 
sht otherwise be the innocent victims. It is consumer 
Gislation. From time to time the compensation funds 
cablished by this and other pieces of consumer legislation 
ucted by the Legislature of Ontario are attacked by predatory 
cee people who wish to twist it to cover business losses. 
» Tribunal’s function is to prevent that from happening and 
ht is why the Appellants’ claims were dismissed and 

sallowed by the Tribunal's decision which was delivered at 


conclusion of the Hearing and hereby confirmed in these 
asons. 


| That is to say, by virtue of the authority vested in 
(under section 16(3) of the Ontario New Home Warranties Plan 
(, the Tribunal upholds the decision of the Corporation 
tablished under the HUDAC New Home Warranty Program to reject 
bse claims and confirms its direction that they be disallowed. 





i} 
\) 
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H.A. PADWICK 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HARRY L. SINGER, MEMBER 
D.H. MACFARLANE, MEMBER 


COUNSEL: H.A. PADWICK, appearing in person 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 28th August, 1984 


REASONS FOR DECISION AND ORDER 


The Applicant is claiming on the basis of a major 
structural defect in respect of certain cracks in basement 
walls through which water has on occasion seeped, and in | 
respect of a settlement of a garage floor as a result of whic) 
ponding occurs. 

The Tribunal finds that there did develop the cracks as 8) 
out in Numbers 1 to 5 on Plan Exhibit 11 and that water has | 
seeped through the cracks shown as Numbers 1, 3 and 4. The | 
Tribunal finds that the cracks are fine, and that there is no; 
deflection in respect thereof. The Tribunal finds that there: 
is a settlement in the garage floor and that ponding does 
result. 


Since the claim was made beyond one year, in order to 
succeed the Appellant must demonstrate his claim is valid 
because of the existence of a major structural defect as 
defined in Regulation 726 Revised Regulations of Ontario, 
Section 1, paragraph (0) namely (and as has been discussed ve 
thoroughly by the claimant). 

| 
Upon the evidence before it, the Tribunal finds that: 


a) There has been no failure of any load-bearing 
portion of the building nor has its load-bearing 
function been materially and adversely affected 
(and the claimant did not pursue this). No 
direct evidence in this regard was placed before 
the Tribunal. 
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b) The cracks do not come within the above inclusion 
“major cracks in basement walls". The cracks are 
fine. The fact that water seeps through to the 
degree described leaving stains after the 
occasions of rainfall does not indicate a "major 
cracks. 


c) The dampness, such as it is, comes within the 
above exclusion for it is not that arising from a 
failure of a load-bearing portion of the 
building. As stated above, such a failure has 
not been found by the Tribunal. 


d) The seepage of water through the crack is not 
such as to materially and adversely affect the 
use of the home - those portions referred to - 
for the purposes for which they were intended. 
They continue to be used for storage and 
playroom; indeed part of the basement has been 
converted to a bedroom even though the home was 
purchased with an unfinished basement. 


The claimant has suggested that the words "material" should 
interpreted as equal to "not immaterial" and that the word 
dverse’’ should be interpreted as anything not being in the 
terests of the claimant. Such an interpretation would as a 
ncept give basis for a valid claim in all instances. 
wever, the Tribunal has had occasion to go into detail on the 
gnificance of the words "material" and "adverse’ and the 
quirement is beyond that as is conceived by the claimant. 
e smell which has been described as slightly musty is not 
ch as to make the condition of the basement materially or 
versely affected in its use. 


- The claimant has made a submission related to the kind of 
1l that is required in a dwelling - one that would hold back 
ter. Such does not come within the definition of a major 
tuctural defect. The Tribunal has had to deal with many 
casions in which water has in fact come through the walls; 

e Tribunal is of the opinion that the submission put forward 
the claimant has no validity having in mind the exact 
nguage of the legislation. 


{ 
! 


The same findings are in respect of the garage floor. With 
Spect thereto, in addition to the issues dealt with in 
spect of the basement wall, the.claimant has stressed the 
tds “including significant damage due to soil movement". The 
ibunal is of the ov inion that the damage exemplified by the 
bsistence that he has placed before the Tribunal is not such 
to be considered significant within the meaning of the 





Section read as a whole, a 
beyond that which exist in 
use, the garage is used in 
storage of household items 
whether induced by rain or 
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Section designed to cover condition 
respect of this home. In respect 0 
the ordinary course, e.g. for 

and a car. The condition of pondin 
otherwise and the freezing thereof 


in the winter time is not such as to materially and adversely | 
affect the use of the garage for the purpose for which it was) 


intended. 


Accordingly by virtue of the authority vested in it under | 
Section 9(4) of the Ontario New Home Warranties Plan Act, 


the Tribunal directs HUDAC 
disallow the claim. 


37-1064A 
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R3GADAS PATNAIK 


| APPEAL FROM A DECISION OF THE CORPORATION 
| DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


| TO DISALLOW A CLAIM 

[BUNAL: MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 

| STEPHEN PUSTIL, MEMBER 

| 

JNSEL: DURGADAS PATNAIK, appearing in person 


PATRICIA HENNESSY, representing the Respondent 


"E OF 
ARING: 23rd February, 1984 
| 


REASONS FOR DECISION AND ORDER 


The Appellant Durgadas Patnaik appeals from a decision 
|the New Home Warranty Program (hereinafter referred to as 
: Program) ‘disallowing a claim for damages. 


| The decision of the Program filed with the Tribunal 
} delivered by registered mail to the Appellant on August 
+h, 1982, in which the Program ruled that there was not a 
‘Or structural defect. 

| The Appellant's Proof of Claim filed, it would appear 
‘June of 1982, alleged the existence of cracks to the 

erior and interior of the dwelling. The Tribunal had the 
/ortunity of observing the cracks from photographs depicting 


» exterior cracks which the Appellant claimed were the widest. 
| 
| No evidence of a professional or expert nature was 


‘led by the Appellant to indicate that the load-bearing 
‘ucture is affected or that the damage in question materially 
| adversely affects the use of such for the purpose for which 
was intended. 

To succeed before the Tribunal the Appellant must 
jablish the existence of a major structural defect as defined 
‘Section 13 of the Regulations to the Statute. 
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We find that there is no evidence that the 
load-bearing structure is affected. We find no evidence that 
the use of the building or basement area is materially and 
adversely affected as to the purpose for which it is intended. 


Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranties Plan 
Act, the Tribunal directs Hudac New Home Warranty Program to 
disallow the claim. 


33-0976A 
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}ARRY RAYNER 

| APPEAL FROM DECISIONS OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW CLAIMS 


‘TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
LOUIS A. RICE, MEMBER 


SOUNSEL: GRANT J. KENNEY, representing the Appellant 
BRIAN CAMPBELL, representing the Respondent 


JATE OF 
EARING: 17th, 18th, 2lst and 22nd November 1983. 


REASONS FOR DECISION AND ORDER 
The Tribunal finds: 


lL. Barry Rayner (purchaser) entered into a valid 
Agreement of Purchase and Sale, with Village East Properties 
uimited (vendor), pertaining to unit 20 of an unregistered 
zsondominium project (see Exhibit 33, tab 1), which was 
accepted 3lst December, 1980. 

| 

Lo The condominium project was enrolled with HUDAC on 
e° 10th day of December 1980. 


The purchaser paid with the offer to Village 
ae pohies Ltd. (sic - emphasis Tribunal'’s) the sum of 
in respect of the aforesaid condominium unit 
B cust a cheque dated 30th December, 1981 for an aggregate 
iy of $6,000.00 for 2 units (33 and 20) (see Exhibit 33, 
tab 3 


4. The solicitors acting for the vendor was the firm 
of Bookman & Associates. The firm was that of Steven M. 
Bookman and he was its principal. 


eA The principal shareholder and sole officer of the 
vendor is the same Steven M. Bookman. 


| 
| 
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6. The solicitors acting for the purchaser were the 
firm of Perkins and Ballard. 


Tes The purchaser was to obtain interim possession of 
the condominium unit on March 23, 1981, upon payment of the 
sum of $18,581.00. An interim closing was scheduled betweer 
the purchaser and the vendor. 


8. The vendor (Exhibit 33, tab 5) authorized and 
directed the making of "the proceeds payable on the interim 
closing....to Bookman & Associates in trust, or as they may 


further direct" (Exhibit 33, tab 7). The direction was 
executed by "Village East Properties Limited per: 'S.M. 
Bookman'.'' The Agreement of Purchase and Sale had been 
executed by the vendor "as vendor by its authorized signing 
official ‘per S.M. Bookman' 


9. The cheque for $18,581.00 dated 19th March, 1981 
was issued to the order of ''Bookman & Associates, in 
trust/Re Rayner purchase Unit 20". 


LO. The solicitors for the purchaser confirmed the 
undertaking of the solicitors for the vendor to "hold the 
funds in escrow pending delivery of a HUDAC enrollment and 
the requisite deposit receipt" 


BBL: The vendor was registered with the HUDAC New Home 
Warranty Program under vendor registration #10-7344. 


1 Wh The solicitors for the vendor notified the 
solicitors for the purchaser of registration of the 
condominium by letter dated October 8, 1981. 


1s @ The New Home Warranty Program issued a deposit 
receipt #22346 dated October 14th, 1981 with an enrollment 
No. 


The Tribunal notes without comment the format of 
the Deposit Receipt as reproduced herein: 
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NEW HOME WARRANTY PROGRAM 


Suite 702, 180 Bloor Street West 


Toronto, Ontario M5S 2V6 ONTARIO NEW HOME 
WARRANTIES PLAN 
DEPOSIT RECEIPT 22346 
(Condominium) 
For depouts up to $20,000 
Vendor Registration No ect te 





Enrolment No. ~—90332=90352 _____- 





(Manse ) 
efo—Baskins4-Ballard, 421i Dundas St. WiToronta 
(Address) r : 

Address of Condominium Project 325 Jarvis Street 


Legal Description: Lot/Block Pr. 1 & 2 Plan _snlQoa_ Municipality _Meeropolitan Toronto 
Condominium Unit No. 20 Plan No. 





Initial Deposit $ —3,080.00____ Date of Purchase Agreement Dec. 31/80 
Deposit to be made on Estimated date of Possession Mar. 11/8) Ss 
Possession $ _12. $0000 
Estimated date of transter of 
Estimated total deposits $20,500.00. title. ranster Ol april 15/81 


tional deposit $ 1, 081.00 , 
Yer vextras CERTIFICATE OF PURCHASER(S) AND VENDOR 


The Purchaser(s) and the undersigned Vendor of the above-mentioned home hereby certify that the Purchase 
Agreement mentioned above has been executed and delivered and that a deposit has been paid to the Vendor. 


Dated October 14th, 1981 





° nH Vendor: _ VILLAGE EAST PROPERTIES . 
chaser) fs Clea iy LIMITED 
By: . 
(Perchster) (Authonzed Represensative) 


ONTARIO NEW HOME WARRANTIES PLAN 


The Corporation hereby confirms to the Purchaser(s) that. subject to the Conditions on the reverse hereof. the 
Purchaser(s) are entitled to payment out of the Ontano New Home Warranties Plan for all damages against the 
Vendor for financial loss of an amount equal to all Deposits (as defined on the reverse herevf) which shall 
become owing by the Vendor to the Purchaser(s) upun the bankruptcy of the Vendor or the Vendor's failure to 
perform its obligations under the Purchase Agreement and which the Vendor shall fail to pay to the Purchaseris) 
in accordance with the terms of the Purchase Agreement provided that the Purchaser(s) shall noi be entitled 
to payment under this Deposic Receipt of an amount in excess of twenty thousand dollars ($20.000) pius 
Interest un the amount of such payment. Fur Deposits exceeding $20.000 the Purchaser must ensure he receives 
from the Vendor a Supplemental Depusit Receipt. 


IN WITNESS WHEREOF the Corpuration has duly executed this Deposit Receiot. 
HUDAC NEW HOME WARRANTY PROGRAM 


Registrar Chaumaa 
Form 42/77 PURCHASER 


(Note: Both signatures printed) 
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And on the reverse side thereof, inter alia: 


i 


cs CONDITIONS 
1. INTERPRETATION 


1.1 Definitions - In this Deposit Receipt, unless the 
context otherwise requires, the following expressions shall 
have the following meanings: 


(d) "date of transfer" means the date on which the Deposits 
are applied on account of the purchase price payable 
under the Purchase Agreement with respect to the home. 


(e) "Deposits" means, in respect of the home, all moneys 
received before the date of possession by or on behalf 
of the Vendor from the Purchaser on account of the 
purchase price payable under the Purchase Agreement, an 
includes moneys received by or on behalf of the Vendor 
after the date of possession and prior to the date of 
transfer but does not include moneys 


(i) paid under the Purchase Agreement as rent or @ 
an occupancy charge and not part of the purchase 
price, .Or 

(ii)specified in the Purchase Agreement not to be 
credited against the payment of the purchase price 
pursuant to the provisions of sub-section 6 of 
section 24a of The Condominium Act. 


(g) "Interest" means interest at the rate or rates 
prescribed under The Condominium Act, to be paid by the 
Vendor to the Purchaser on Deposits. 


1.3 Headings - The insertion of headings is for 
convenience of reference only and shall not affect the 
construction or interpretation of this Deposit Receipt. 


2. PAYMENT OUT OF THE PLAN 


The Corporation confirms to the Purchaser that, Tt 
Deposits shall become owing to the Purchaser upon the 
bankruptcy of the Vendor or upon the Vendor's failure to 
perform its obligations under the Purchase Agreement and i. 
the Vendor shall fail to pay the same or any part thereof — 
the Purchaser in accordance with the terms of the Purchase 
Agreement, the Purchaser shall be entitled to payment out | 
the Plan for all damages against the Vendor for financial 
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oss of an amount equal to such Deposits plus Interest 
rovided that, in no event, shall the Purchaser be entitled 
(© payment under this Deposit Receipt of an amount in excess 
yf twenty -thousand dollars ($20,000) plus Interest on the 
mount of such payment. 


). TERM OF DEPOSIT RECEIPT 


This Deposit Receipt shall become effective when 
xecuted by the Purchaser and the Vendor and shall remain in 
‘ull force and effect until the earliest of: 


a) The date of transfer; 


b) the termination of the Purchase Agreement and the 
payment by or on behalf of the Vendor to or on behalf of 
the Purchaser of all Deposits due to him; or 


c) the payment out of the Plan of all Deposits, plus 
Interest due under any claim arising from the bankruptcy 
of the Vendor or the Vendor's failure to perform its 
obligations under the Purchase Agreement, written notice 
of such claim having been given as required by paragraph 
3.1 hereof. 


4. By letter dated June 1, 1982, the now solicitors 
‘or the vendor (Wise, Kesten, Clarke, counsel: Steven M. 
jookman) advised the solicitors for the purchaser that the 
rendor "is presently in an insolvent position and is not 
apable of transferring title" 


5. The Purchaser was granted Judgment against the 
rendor on the 6th day of April, 1983 for $21,581.15. 


6. On the 3rd day of June, 1982, the purchaser 
srovided to HUDAC New Home Warranty Program a proof of claim 
‘orm together with a "Statement of Occupancy" to support a 
slaim for reimbursement of deposit. 


es By letter dated January 28th, 1983, HUDAC New Home 
Varranty Program advised the purchaser of its decision: 


" It is the decision of the Warranty 
Program that the monies that were paid by 
you to Bookman and Associates in trust 
(sic) in the amount of $16,465.25 do not 
constitute deposits in accordance with the 
provisions of the Ontario New Home 
Warranties Plan Act and its Regulations. 
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It is the opinion of the Warranty 
Program that your claim for the refund of 
the monies that were paid to Bookman and 
Associates, in trust would be more 
appropriately made to that firm or to the 
compensation fund of the Law Society of 
Upper Canada." 


The issue to be determined by the Tribunal is 
whether the moneys paid by the purchaser were deposits as 
defined in Regulation, Section 1(1), i.e. "moneys 
received...by or on behalf of the vendor from a purchaser o 
account of the purchase price payable under a purchase 
agreement.." 


The Tribunal finds in the affirmative with regard 
to all monies paid. 


The Tribunal finds that the $3,000.00 (part of 
$6,000.00 paid [under an erroneous name] directly to the 
vendor) as a deposit under the agreement was a deposit 
received by the vendor from the purchasers, the exact 
description of the payee being of no effect for the cheque 
was honoured for the vendor. 


The Tribunal finds that the balance paid on the 
interim closing pursuant to the direction of the vendor was 
moneys received on behalf of the vendor from the purchaser. 
Such a transaction is a common one in the ordinary course 0 
the completion of the purchase and sale of real estate. 


The Tribunal is of the opinion that the fact of an 
application being made to the Compensation Fund of the Law 
Society of Upper Canada is not relevant to a claim under th 
Ontario New Home Warranties Plan Act which claim must stand 
or fall upon its own merits under the Act. 


The Tribunal is of the opinion that the obtaining 
of a judgment does not invalidate the clain. 


The sale was not completed. In this regard, the 
Tribunal finds that the vendor failed to perform the 
contract. 


The Tribunal is of the opinion that the reasons of 
the New Home Warranty Program for disallowing the claim hav 
no validity. 
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The Tribunal finds that the purchaser is entitled 
to compensation by virtue of Section 14(1)(a), the limits 
being fixed by Regulation Section 6(1) and (2). 


The above applies with necessary adjustment to the 
claim respecting Unit 33. 


Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Ontario New Home Warranties Plan 
Act, . 


The Tribunal directs HUDAC New Home Warranty Program: 


In respect of Unit #20 to allow the claim in the sum of 
$20,000 plus interest on $3,000 from 30th December, 1980, 
plus interest on $17,000 from 19th March, 1981 pursuant to 
Section 53 of the Condominium Act and Section 33 of 
Regulation 121 of the Act; and 


In respect of Unit #33 to allow the claim in the sum of 
$16,465.25 plus interest on $3,000 from 30th December, 1980, 
plus interest on $13,465.25 from 19th March, 1981 pursuant 
to Section 53 of the Condominium Act and Section 33 of 
Regulation 121 of the Act. * 


* Note: The above decision was appealed to the Supreme 
Court of Ontario (Divisional Court). The 
appeal was subsequently abandoned. 


33-0936A 
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LORNE F. SAMUEL 


APPEAL FROM THE DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WEARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
D.H. MACFARLANE, MEMBER 


COUNSEL: LORNE F. SAMUEL, appearing in person 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 24th August 1984 


REASONS FOR DECISION AND ORDER 


This was an appeal from the Respondent's Decision to refu: 
the Appellant's claim for the repayment of $2,000 out of the 
Compensation Fund established under the Ontario New Home 
Warranty Plan Act by way of reimbursement or refund of a 
deposit made by him pursuant to the terms of an Agreement of 
Purchase and Sale entered into by him in respect of a certain 
new home. | 


The Agreement of Purchase and Sale called for the 
transaction in question to be closed on or before September 
15th, 1981. It also provided that if construction of the 
dwelling were not completed by the designated closing date th 
Vendor should be permitted an extension or extensions of time 
not exceeding 90 days. The date for completion was in fact 
advanced, on consent of both parties as evidenced by an 
amending agreement filed as Exhibit 8B to these proceedings, 
Februrary 22, 1982. However, the transaction was not closed 
that date nor was it ever closed. 


The principle issue to be determined by the Tribunal was 
whether this non-completion of the Agreement of Purchase and | 
Sale was something for which the Vendor was responsible or | 
whether it was something for which the purchaser, the | 
Appellant-Claimant was responsible. Or, again, whether it wa 
due to causes for which the Appellant was partially if not 
fully responsible. 
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It is the opinion of the Tribunal that a claimant in a case 
uch as this who seeks to receive a payment out of the 
ompensation Fund established under the provisions of the 
mtario New Home Warranty Plan Act which is consumer 
egislation must prove his claim and in so doing demonstrate 
hat he is in no way the author of his own misfortune and be 
ble to successfully rebut any suggestion that the loss in 
uestion was due to something done or improperly omitted by hin. 


In this case and upon a careful assessment of the evidence 
he Tribunal finds that the Appellant has failed to entirely 
onvince it that he was 100% desirous at all material times to 
omplete the transaction or to complete it on the dates 
ariously designated or fixed for closing. Nor is the Tribunal 
ully or adquately convinced that the Appellant-Claimant 
emonstrated sufficient zeal in his efforts to pursue and 
ecover his $2,000 deposit. 


There is evidence that the rates of interest charged on 
ortgages during the time or time frame under consideration 
ere fluctuating up and down and approaching historically high 
evels. We consider it possible that the Appellant's conduct 
as somewhat indecisive throughout this period because he 
erceived some advantage from "keeping his options open". 


We believe that a person keenly interested in closing this 
ransaction or in recovering back his deposit would have acted 
Ore positively - especially when he happened to be a fully 
ualified solicitor in active practice in the Province of 
ntario as is Mr. Samuel. 


Why didn't he tender on the last date for closing? Why was 
ot the dispatch of the letter which he sent demanding a return 
f his deposit on February 23, the day after the last date 
ixed for closing better recorded? Why was it not sent by 
egistered mail or why was no copy retained either in a 
Olicitor's letter book or in a file? And why did Mrs. Glazer 
he vendor's responsible employee deny that such a letter was 
ver received? Again, why did the Appellant fail to institute 
nh action to recover the $2,000 or file any claim in the 
endor's bankruptcy proceedings which later took place? 


The Appellant's claim has been attended by confusion, 
naccountable lapses of memory, and subsequently detected 
frors in his recollection of events. He is not a feeble or 
isadvantaged person - as a solicitor he is in the opposite 
osition and a high standard of proof is required, a higher 


tandard than he has demonstrated in the presentation of this 
laim. 
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We suspect that, whether he intended at any time to live i 
this house or not, the aquisition of the property was at least 
in part a speculative investment on the part of the Appellant 
which as things turned out he was inclined to walk away from 
accepting the loss of the $2,000 deposit as a write-off. It i 
interesting to note that he closed the purchase of another hon 
where he presently resides earlier than on the last date 
designated for the closing, to wit earlier in the month of 
February 1982. 


There remain several glaring inadequacies in the 
Appellant's case. We note the following letter sent by the ~ 
vendor to its solicitors on February 2, 1982 - 20 days’ prior 
to the last date designated for closing, that is to say 
February 22nd: 


Minden, Gross, Grafstein & Greenstein 
Sutie (sic) 600, 111 Richmond Street West 


Toronto, Ontario M5H 2H5 
Attention: Miss) Pe Bremner 
Dear Peggy, 


Re: Lot #119, SAMUEL, Lorne 


This is to notify you that in a 
conversation I had this morning with the 
above-mentioned purchaser, he indicated 
to me that he will be sending us a 
letter requesting an extension of his 
closing date. 


The transaction is presently scheduled 
to close on February 22, 1982. He would 
like for it to be in March sometime. 
Yours truly, 
RALEIGH CHASE DEVELOPMENTS LIMITED 
"E. Piekarz" 


Per: (Ms.) Eva Piekarz 
/ep 
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We accept the evidence that the above letter was in fact 
ent and believe the statements contained in it to be 
ubstantially true. But it tends to undermine the version of 
vents presented by the Appellant. 


Moreover, the Appellant has not proven that the vendor 
ould not close. He has not proven that he has sustained a 
oss of $2,000 due to a cause or causes beyond his control 


In the opinion of the Tribunal the Appellant, an 
ntelligent, capable solicitor, has failed to prove his claim 
o the Tribunal’s satisfaction. The Warranty Program's 
ecision will therefor be upheld. : 


Accordingly by virtue of the authority vested in it under 
ection 9(4) of the Ontario New Home Warranties Plan Act, the 
tibunal directs HUDAC New Home Warranty Program to disallow 
he claim. 


--1068A 
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MR. AND MRS. P.R. SURI 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
D.H. MACFARLANE, MEMBER 


COUNSEL: MR. AND MRS. P.R. SURI, appearing in person 
PATRICIA HENNESSY, representing the Respondent 


DATE OF 
HEARING: 18th April, 1984 


REASONS FOR DECISION AND ORDER 


Notwithstanding the very capable manner in which this 
appeal has been presented by Mr. Suri, the Tribunal regrets 
that its interpretation of the law as the same bears upon the 
facts of this case prohibits it from reaching the decision 
which would enable it to make the order which the Appellants 
sought. 


This was a claim for a major structural defect arisir 
beyond the expiry of the first year of the warranty. 


The subject property is a single detached house 
forming part of a condominium development. The Appellant did 
not formerly prove, as we understand was incumbent upon hin, 
that the parts of the house affected by the alleged defects 
were wholly owned by him and were not in whole or in part 
sections of the common elements owned by the condominium 
corporation. But the Tribunal's decision does not turn on 
that. 


The parts of the building having alleged defects and 
deficiencies included a garage roof, a roof over the front 
porch, and a basement family room. The roof areas had 
distortions or were "“dished’'' or rendered somewhat concave by 
reason of certain factors which we believe included some 
warping of the underlying 2 x 4 trusses due to drying or 
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nrinkage. A storm door would not Open or close properly 
scause it was grinding at the top over a depressed soffit 

n0se condition was an effect of the same cause. Additionally, 
ater was periodically entering the basement due, quite 
cobably, to its entry in wet weather through a hole or holes 

1 the foundation wall which, quite probably, had not been 
roperly closed during construction. 


The Tribunal agrees that the roof distortion would be 
srceived by some people, including potential purchasers, as 
thaps aesthetically unattractive. But it cannot believe that 
.l or any of the requirements of the definition of a major 
‘ructural defect set out in the Regulation to the Act were 
tt. The deformities in the roof May cause the storm door to 
ick but do not in the Tribunal's opinion render the house, as 
whole, uninhabitable nor do they present any danger of 
llapse such as that danger which is meant by the words 
ailure of load bearing members" or “load-bearing function". 
ither does the dampness in the basement, inconvenient and 


titating as it undoubtedly must be, render the house, as a 
ole, uninhabitable. 


Mr. Suri deserves the congratulations of the Tribunal 
t his courteous, well prepared and well reasoned presentation 
d the Tribunal is pleased to offer these to him, together 
th its hope that the same will afford him some consolation 
t its decision which unfortunately is the only one which it 
tceives to be open to it. 


Accordingly by virtue of the authority vested in it 
der Section 16(3) of the Ontario New Home Warranties Plan 
t, the Tribunal directs Hudac New Home Warranty Program to 
Sallow the claim. 
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HERBERT AND RUTH WILMS 


APPEAL FROM A DECISION OF THE CORPORATION 
DESIGNATED FOR THE PURPOSES OF THE 
ONTARIO NEW HOME WARRANTIES PLAN ACT 


TO DISALLOW A CLAIM 
TRIBUNAL: MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS CHAIRS 

HARRY L. SINGER, MEMBER 

D. H. MACFARLANE, MEMBER 
COUNSEL: CAROL STREET, representing the Respondent 

No one appearing for the Appellant 
DATE OF 
HEARING: 3rd January, 1984 

DECISION AND ORDER 

BY VIRTUE OF THE AUTHORITY vested in it under Section TSOn 
the Statutory Powers Procedure Act and under Section 16(3) 
of the Ontario New Home Warranties Plan Act, the Tribunal 
determines as follows: 
1. The Appellants were served with the Notice of Adjourned — 
Hearing the 19th of December, 1983 as evidenced by Exhibit 4 
setting the date of the hearing to January 3rd, 1984. 
2. The Claimants have not appeared. 


3. No evidence has been placed before the Tribunal in 
respect of the claim. | 


4. There being no evidence placed before it in respect of 


the claim the Tribunal directs the Program to disallow the |, 
claim. : 


34-0943A 
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LEXANDER BODON 
ALSO KNOWN AS ALEX BODON) 


APPEAL FROM THE DECISION OF THE 
REGISTRAR OF REAL ESTATE AND BUSINESS BROKERS 


| TO REFUSE TO GRANT REGISTRATION 

RIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
RONALD RICHARDSON, MEMBER 


OUNSEL: ANDREW SZEMENYEI, representing the Appellant 
A.N. MAJAINA, representing the Respondent 


ATE OF 
EARING: 27th August, 1984 London 


REASONS FOR DECISION AND ORDER 


The Appellant, Alex Bodon, 45 years old, escaped from 
ungary during the events of 1957 and came to Canada where he 
ompleted his high school education. In 1967, while still in 
is twenties, he entered the real estate industry which has 
een his principal occupation since then. He was married in 
963, separated in 1968 and later remarried. He has a daughter 
y each marriage. Starting as a salesman with the respected 
ondon realtor, Walter Pokusa, he became a Broker with his own 
usiness in 1971, but in February 1979 as the result of certain 
ctivities which attracted the unfavourable attention of the 
egistrar of Real Estate and Business Brokers, he voluntarily 
greed to give up his Broker's registration and accept 
egistration with the lesser status of Salesman once again. 


Subsequent to this, on February 12th, 1982, he was 
onvicted under Section 305 of the Criminal Code of Canada of — 
he crime of extortion and sentenced to 60 days' imprisonment 
hich was followed by a period when he was on parole. He 
ompleted his parole on April 12th, 1983. By letter of 
Ovember 16th, 1982, as a result of a meeting in October of 
hat year and discussion with the Registrar or his associates, 
ho objected to his carrying on business as a salesman while on 
arole, he voluntarily withdrew his application to be 
e-registered as a salesperson. 
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On April 13th, 1983, the day after Mr. Bodon had 
completed his parole, he again applied to become a registered 
real estate salesperson submitting an Application for Renewal 
(Exhibit 3-lc). This was refused by the Registrar by his 
Notice of Proposal from which Mr. Bodon launched the appeal 
which has been the subject of this hearing. 


_ The Registrar's Reasons for refusing to register the 
Appellant are set out on page 3 of the Notice of Proposal as 


follows: 


(1) 


(2) 


It is the Registrar's opinion that the 
applicant, Bodon, is not entitled to 
registration as a real estate salesman, 
for the reason that, having regard to 
his financial position, the applicant, 
Bodon, cannot reasonably be expected to 
be financially responsible in the 
conduct of his business, within the 
meaning and contemplation of section 
6(1) (a) of the Act. 


Further or, in the alternative, it is 
the Registrar's opinion that the 
applicant, Bodon, is not entitled to 
registration as a real estate salesman, 
in that the past conduct of the 
applicant, Bodon, affords reasonable 
grounds for belief that he will not 
carry on business in accordance with law 
and with integrity and honesty, within 
the meaning and contemplation of section 
6(1)(b) of the Act. 


In support of his Proposal the Registrar supplied 


particulars as follows (commencing on p.3): 


(1) 


PARTICULARS 


On an inspection of the books and 
records of Alex Bodon Real Estate 
Limited, which had commenced on January 
25, 1979, Bodon admitted to the person 
inspecting that he had tampered with 
trust finds and that he had been 
removing funds from the trust account 
since some time early in 1978. 
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The person inspecting such books and 
records also found that moneys received 
by Bodon as deposits were not deposited 

: in the trust account of Alex Bodon Real 
Estate Limited within two banking days 
of the receipt of such moneys. 


(2) On or about February 12, 1979, Bodon 
attended at a meeting as arranged by the 
then Registrar's office. As a result of 
discussion at the meeting, concerning 
the removal of the trust funds from the 
trust account, as aforesaid, Bodon 
consented to the revocation of the 
registration of Alex Bodon Real Estate 
Limited and of Bodon as real estate 
broker and the Registrar consented to 
the registration of Bodon as a real 
estate salesman for a period of two 
years. 


As stated previously, Bodon again 
became registered as a real estate 
salesman of the Pokusa corporation and 
such registration continued on the 
records of the Registrar up till March 
12, 1979, when it was terminated by the 
Pokusa corporation. 


(3) Bodon was charged with the following 
offences which resulted in convictions 
and a term or terms of imprisonment: 


(a) HER MAJESTY THE QUEEN 
VS 


DANIEL STEPHEN BANGARTH 
GUISEPPE (JOSEPH) SERRATORE 
ALEXANDER BODON 


DANIEL STEPHEN BANGARTH, GUISEPPE 
(JOSEPH) SERRATORE AND ALEXANDER BODON 
STAND CHARGED THAT between May lst 1980 
and February 2nd, 1981 at the City of 
London, in the County of Middlesex, did 
without reasonable excuse with intent to 
extort money, did attempt to induce 
Robert Dermo by threats to pay -he said 
money to Guiseppe Serratore, contrary to 
Section 305(1) of the Criminal Code of 
Canada. 
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[The said particulars here recited an additional 
charge which we have deleted because it was withdrawn]. 


(b) Further, it is the Registrar's 
information, and he believes it to be 
so, that Alex Bodon Real Estate Limited 
and Bodon were also charged with three 
counts of evading payment of income tax 
and two counts of filing false returns. 


(c) It is the Registrar's information and 
he believes it to be so, that on or 
about August 11, 1981 Alex Bodon Real 
Estate Limited and Bodon were found 
guilty of the charge or charges 
concerning evasion of the payment of 
income tax, that Bodon was fined and 
that Alex Bodon Real Estate Limited was 
also fined. It was further ordered that 
if payment of the fine was not made, 
Bodon would be sentenced to a total term 
of 12 months' imprisonment. 


(d) On or about February 12, 1982, and 
after a plea of guilty, Bodon was 
convicted of the charge of extortion and 
he was sentenced to a term of 60 days, 
such term to be consecutive to any other 
sentence that Bodon was serving. The 
charge of conspiracy was not proceeded 
with. | 


(4) Particulars of judgments obtained 
against Bodon and others, as certified 
by the sheriff, are set out hereunder: 


Creditor Defendant/s Date Amount Interest 


Lerner & Alexander Francis 20.10.78 $ 305.75 From 20.1 
Associates Bodon 


Bank of Alex Bodon Real ee ore e $9,869.28 At 16 
Montreal Estate Limited, 

Alex Bodon & 

Vilma Bodon 


Bank of Alex Bodon Real Gao OU $8,453.91 At 16 
Montreal Estate Limited, 

Alex Bodon & 

Vilma Bodon 


Toso Alex Bodon 24-1 LOL $ 390.95 At 22 
Brothers 

Tile Company 

Limited 
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(5) The then Form 4, being a form prescribed 


(6) 


(a) 


by the regulations under the Act, was 
prepared, completed and signed by Bodon, 
respectively, on April 18, 1979, April 
19, 1980 and April 1, 1981 and the then 
Registrar, because of the absence of 
information concerning the said 
judgments in each such form, did renew 
the registration of Bodon as a salesman 
of the Pokusa corporation for each of 
the three years. However, it was 
realized only recently that a question, 
namely, "Are there any unpaid judgments 
recorded against you?", contained in the 
said applications (form 4) for renewal 
of registration, was responded by Bodon 
in the negative, contrary to the facts 
stated immediately hereinbefore. Not 
only did Bodon fail to declare the 
particulars of the judgments, specified 
above, but he also failed to declare a 
judgment and particulars thereof issued 
against him by the Family Court, 80 
Dundas Street, London, Ontario. 


On October 5, 1982 Bodon made an 
Assignment for General Benefit of 
Creditors under The Bankruptcy Act, the 
Trustee for this purpose being Atkinson, 
Neill Limited. Factors, such as the 
following are noted: 


The total sum owed by Bodon to his 
creditors amounted to $134,780.00, 
according to a List of Creditors 
submitted by the Trustee. The total 
sums Owing, rspectively, to the 
Preferred, Secured and Unsecured 
Creditors were shown in the List as 
amounting to $85,000.00, $3,800.00 and 
$45,980.00. 


It is noted, particularly, that Bodon 
owed $74,000.00 and $11,000.00 to two 
Preferred Creditors, namely, Revenue 
Canada Taxation and Family Court. Also 
Walter Pokuski (sic, Pokusa) was shown 
as one of the unsecured creditors, the 
amount owing to him being $16,000.00. 


(b) 


coe 


An Order made by the Supreme Court of 
Ontario In Bankruptcy on August 5, 1983 
is reproduced hereunder, in part, to 
point out that Bodon's discharge from 
bankruptcy has been delayed and he still 
remains an undischarged bankrupt: 


"AND WHEREAS proof has been made of the 
following facts under Section 143 of the 
Bankruptcy Act, namely: 


(a) the assets of the bankrupt are 
not of a value equal to fifty cents 
in the dollar on the amount of his 
unsecured liabilities, unless he 
satisfies the court that the fact 
that the assets are not of a value 
equal to fifty cents in the dollar on 
the amount of his unsecured 
liabilities has arisen from 
circumstances for which he cannot 
justly be held responsible; 


(b) the bankrupt has committed any 
offence under this Act or any other 
statute in connection with his 
property, his bankruptcy or the 
proceedings thereunder; 


IT IS ORDERED that the Bankrupt's 
discharge be suspended for one year and 
that he be discharged on and from the 
5th day of August, 1984." 


At page six of the Notice of Proposal the Registrar 


then added 


the following further allegations: 


(1) Considering the removal of trust funds from the tru: 
account, the Registrar believes and alleges as follows: 


(1) 


Alex Bodon Real Estate Limited, 
through Bodon, and Bodon did act 
contrary to the then section 31(1) 
and (2), currently and identically 
ss 2001)! and? (2)4 -of ther Act; 
an 


(2) 


(3) 


(4) 


(5) 
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(2) Alex Bodon Real Estate Limited, 
through Bodon, and Bodon did act 
_contrary to the then section 20(3), 
currently and identically section 
23(3), of the regulations made under 
the Act. 


The Registrar considers the circumstances 
leading to the charges of extortion and 
evasion of income tax, followed as they were 
by convictions and sentences, all as 
aforesaid, serious in nature. In addition, 
the Registrar is informed, and he does 
believe, that the charges concerning evasion 
of income tax stemmed mainly from the 
activities of the registered brokers, Alex 
Bodon Real Estate Limited and Bodon, in 
respect of the sale and resale of a certain 
real estate property or certain properties at 
Dundas and Third Streets, in London, Ontario; 
Or 


The Registrar believes and alleges that Bodon 
did act contrary to section 50(1)(a) of the 
Act, for the reason that he did furnish false 
information in the said applications (Form 4) 
for renewal of his registration, in that he 
did not declare the fact and full particulars 
of unpaid judgments and/or convictions 

recorded against him, all as aforesaid; and 


The Registrar believes and alleges that each 
said application (Form 4) for renewal of 
registration is a false document and that 
Bodon did falsify each said application to 
obtain the renewal of his registration; or 


The Registrar believes and alleges that Bodon 
did breach a term or condition of the 
registration, prescribed by section 13(1) of 
the regulations, the intent and purport of 
which is to ensure that each registrant shall 
supply full and true answers to the questions 
in an application for renewal of his 
registration. Further, each registrant, when 
filing an application (Form 4) for renewal of 
registration, is warned by words therein that 
"ANY FALSE STATEMENT MAY RESULT IN REFUSAL OF 
THIS APPLICATION". 
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The Shs s reasons (set forth above) are founde 
upon Section 6(1)(a) and (b) of the Real Estate and Business| 
Broker's Act, as follows: 


"6(1)(a) having regard to his financial position, 
the applicant cannot reasonably be 
expected to be financially responsible in 
the conduct of his business; or 


6(1)(b) the past conduct of the applicant affords 
reasonable grounds for belief that he 
will not carry on business in accordance 
with law and with integrity and honesty; 
Ore 


Section 9(4) of the said Real Estate and Business 

Brokers Act empowers the Tribunal to substitute its opinion i 
that of the Registrar and it is to be noted that in order to. 
succeed in this appeal from the Registrar's Refusal to Renew. 
Registration, it would have been incumbent upon the Appellant 
to convince the Tribunal that the Registrar was wrong in | 
respect to both of his Reasons, the one found in Section | 
6(1)(a) and also the one based on Section 6(1)(b). | 

| 


This he has failed to do notwithstanding the very 
capable presentation set forth on his behalf. 


Upon the evidence, the Tribunal finds that the most 
recent application for renewal for registration (Exhibit 3-1) 
contains misrepresentations by way of omission or 
misstatement. These include non-disclosure of judgments 
outstanding against him at question 6 contrary to the truth: 
proven at the hearing, as well as failure to provide full 
articulars of all convictions since the date of last fil ling. 
re April, 1980) as required by question 7. 


i 





The Tribunal's opinion is that these were both | 
deliberate and intentional and as well that they were intend 
to deceive. This constitutes conduct which offers reasonabl@ 
grounds for belief that he would not carry on business in | 
accordance with law and with integrity and honesty if 
registered. 


The Tribunal also finds that in prior and previous 
applications which were submitted in other years, application 
either for brokers’ or salesman's registration, the Appellani 
also made false, incomplete and misleading statements thereb‘ 
affording the same grounds for the same belief as to his } 
probable future conduct. 
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The Tribunal also finds, notwithstanding his 

isclosure of the same, that the fact of the Appellant's 
onviction upon the charge of extortion, and taking into 

ccount all the factors and circumstances thereto relating 
ncluding some which were somewhat mitigating, also afford 
easonable grounds for an unfavourable assessment of his 
tobable future conduct in the terms set out in Section 6(1)(b). 


| The Tribunal also finds, notwithstanding his 

isclosure of the same, that the fact of the Appellant's 
onviction upon certain charges relating to offences under the 
ncome Tax Act of Canada also offered reasonable grounds for an 
nfavourable assessment of his probable future conduct in the 
erms set out in Section 6(1)(b). 


| As well, the Tribunal finds that the convictions under 
he Income Tax Act and the various judgments registered against 
im, including a judgment or judgments filed with the local 
amily court respecting alimony and/or maintenance of and for 
is elder child and/or for his former wife, which said 
ast-mentioned matter has been chronically and extensively in 
cfrears on and off for many years so as to demonstrate that the 
ppellant is a chronic delinquent judgment debtor 
notwithstanding that he has on several occasions been in 
ossession of large sums of money), relate to his financial 
2sition (past and present) and demonstrate to the satisfaction 
E the Tribunal that the Appellant cannot reasonably be 

xpected in future to be financially responsible (or to behave 
la financially responsible manner) either in the conduct of 
its business or otherwise. 

| The Tribunal finds that the allegations set out at 
aragraph (1) of the Registrar's proposal, allegations having 

2 do with the books and records of Alex Bodon Real Estate 
imited, relating to the Appellant's having tampered with trust 
4inds, having removed funds from the trust account, and having 
ailed to deposit monies received as deposits into the said 
tust account, have all been proven to the Tribunal's 
atisfaction and that these, too, demonstrate to the Tribunal 
Nat the Appellant cannot reasonably be expected to be 
inancially responsible in the conduct of his business. 


| Thus the Registrar's reasons should be upheld on all 
tounds and both branches. 


Concerning the words "financially responsible in the 
ynduct of his business", considerable discussion took place at 
ne hearing as to the application of such a term to a person 
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registered as a salesperson as opposed to a person or a 
corporation registered as a broker. It was urged that a 
salesperson would invariably be an employee working for a 
registered broker and that the business for which he or she 
would be working would not be "his business" but the business 
of his employer, and therefore that the words in question as 
they appear in Section 6(1)(a) would have no applicability to 
salesperson - only to a broker. This question has been raisec 
before and the Tribunal welcomes the opportunity to express it 
view or opinion relative thereto. 


The word "business" as it is frequently used in comme 
and contemporary parlance (as for example where it is used in 
the name of the statute under which this hearing has been 
instituted) usually refers to a business enterprise or a 
business concern. However, we have had regard to The Shorter 
Oxford English Dictionary, and note that the definitions there 
provided include "the state of being busily engaged in 
anything", “activity”, "that about which one is busy; functior 
occupation", "state of occupation, profession, or trade’, ~ 
"occupation; serious occupation, work". In the Tribunal's 
opinion the words "financially responsible in the conduct of © 
his business" or "its business" when they relate to the 
activities of a registered broker would refer to the operatior 
of a business in the sense that a business was a business 
concern or enterprise. They would also relate, however, to — 
either kind of Registrant's general activities according to tl 
exemplifications furnished above. In the case of a registere 
real estate salesperson, therefore, "his business" would be t 
activities in which he or she was engaged, inter alia would 
mean the activities which he was performing or in which she 0 
he was engaged during the course of that salesperson's 
employment. In short the word has full and complete 
application to both real estate brokers as well as to real 
estate salespersons. The Tribunal hopes that the above 
expression of its view and opinion will set this particular 
question to rest both in respect to this Act and other simila 
statutes. | 


Certain additional comments upon this case are in 
order. 


Firstly, it is a general principle of great importan 
that a person should not be Lightly deprived of his or her 
means of gaining a livelihood. In this case Mr. Bodon, who i 
45 years of age but who could pass for a man considerably 
older, quite overweight and said to be in poor health, has 
spent "the best years of his life’ in the realty business. F 
has been offered employment in what appears to be one of the 
best real estate brokerage firms in London. He is going to 


| 


Zo, 


ave a very hard time to find alternative employment. It is 
ikely that he and his dependents will be and will continue for 
ome time to come to be a charge upon the public purse as we 
ather he and they are at present and have been since the day 
e earned his last commission. The Tribunal as did the 
egistrar in the first instance we are sure, feels a heavy 
esponsibility in making this decision. It was urged in a very 
apable and compelling argument on Mr. Bodon's behalf that the 
harter of Rights and Freedoms of Canada entitles every citizen 
o the right to make a living, that he has been punished enough 
or his crimes and misdemeanors, that he is in a “Gatchice « 
ituation - ordered to pay into the Family Court, but not 
llowed to earn a living. 

But it seems to the Tribunal, that its function and 
hat of the Registrar in the first ‘instance, is not to punish. 
t is to protect. There are different species of misconduct 
nich different individuals appear to possess propensities to 
omit thus setting other members of the publiceatirickascltsis 
tequently necessary to put the interests of totally and 
osolutely innocent potential victims at an even higher level 

E consideration than those of an applicant for registration, 
10, in the criminal sense, has already been punished. This is 
ot easy, especially when the individual the Tribunal sees — 
2fore it is a palpable person while the ones protected from 
arm are anonymous members of the vast public at large whom one 
es not see as specific individuals. It is not easy and it 
aould not be easy. We believe that no effort should be spared 
’ any instance to examine and re-examine every possible way in 
ich fair play and decent consideration can be assured to all 
le interests in any given problem situation with which the 
sgistrar or later the Tribunal may be faced. 


| However, in a line of decided cases the Tribunal has 
learly stated its belief in the Supremacy of the public 
iterest as well as the supreme importance it places upon the 
tinciple that members of the public must perceive with 
mnfidence that regulated industries are conducted by honest 
in and women in a strictly honest way. We were referred to 
ie following cases reported in Volume 11 of the Decisions of 
ve Commercial Registration Appeal Tribunal for 1982: 








Archer, Marshall N. (Marsh Archer Motors Ltd.) p. 34 
Gilford Garage Service Limited p. 52 

Goheen, Allan Raymond p. 158 

(The Registrar was entitled to full disclosure) 


iso to Jack F. Cannan 12 C.R.A.T. (1983) p.57 
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In the Gilford case it was said p. 53 that "'the 
Tribunal is of the opinion that the application is basic to 
the formation by the Registrar of a judgment, never easy at 
any time, as to the fitness of the applicant to be 
registered. He is entitled to a full disclosure of all 
facts--all the relevant past conduct, upon which to base the 
judgment." 


In the Goheen case it was said (at P. 175) "had the 
Registrar been provided....with the information he was 
entitled to receive....loss and trouble would....have been 
avoided or greatly reduced because the Registrar, had he bee 
informed, would undoubtedly have caused the affairs to have 
been subject to regular inspection here." (In other words 
the Registrar was entitled to full disclosure.) In the case 
of Jack F. Cannan and Registrar of Motor Vehicle Dealers ane 
Salesmen it was stated at page 58 "the Tribunal finds it 
encumbent upon it to state that it takes a very serious viet 
of past criminal convictions by an Appellant. Further the 
Tribunal wishes to state that it wholeheartedly supports the 
Registrar's policy to refuse registration and to serve a 
Notice of Proposal in all instances where there has been su 
non-disclosure”. 


In the case of Berton Kelley decided April 24, 198 
it was stated that "the Registrar is entitled to all of the 
facts to enable him to make a decision as to the fitness of 
the applicant for registration". 


It is also interesting to note that in some of the 
rare cases where the Tribunal chose to overlook 
non-disclosure - possibly on the grounds that it had been 
minor or where there were extenuating circumstances or wher 
the applicant had what appeared to be special merit and 
deserved special consideration it was reversed on appeal. 
example of this might be Richard M. McClocklin (originally 
reported at 12 CRAT (1983) P.70) where the applicant had be 
convicted upon a charge of extortion under the Criminal Cod 
of Canada and made less than candid disclosure upon his 
application for registration. The applicant had a short 
temper and was given to impulsive violent behaviour not all 
of which was necessarily negative for the evidence disclose 
that he had on one occasion given valuable assistance to an 
officer who was being menaced by a gang of toughs and in 
another had impulsively leapt into the frozen waters of Lak 
Simcoe to save the life of a small boy who had fallen throu 
the ice and had been awarded a medal for bravery. 
Notwithstanding this, so serious a view did the Divisional 
Court take of the crime of extortion and of the applicant's 
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failure to provide full and frank disclosure in the 
ipplicaion that the Tribunal was deemed to have erred, its 
lecision set aside and the Registrar's decision was 
‘einstated. 


Upon the facts of this case and upon due 
onsideration of the authorities by which it is guided, the 
‘tribunal has no choice but to uphold the Registrar's decision. 


The Tribunal notes that there does not appear to be 
ny record of the Appellant actually having cheated a client 
ir any other person during the course of a Real Estate 
Tansaction and also that there do not appear to have been 
ny complaints of any misconduct towards members of the 
ublic during the course of his work in the industry. The 
‘ribunal reminds both of the parties to this appeal of 
ection 10 of the Real Estate and Business Brokers Act which 
eads: 





A further application for registration 
may be made upon new or other 

evidence or where it is clear that 
material circumstances have changed. 


| By virtue of the authority vested in it under 
ection 9(4) of the Real Estate and Business Brokers Act, the 
‘ribunal directs the Registrar to carry out his Proposal and 
o Refuse Registration. 


i 





" 
} 


7-1078A 
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WILLIAM A. BRENNAN 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR OF REAL ESTATE AND BUSINESS BROKERS 


TO REFUSE TO GRANT REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
WILLIAM J. BINGLEY, MEMBER 


COUNSEL: WILLIAM A. BRENNAN, appearing in person 
STEPHEN MARTIN, representing the Respondent 


DATE OF 
HEARING: 23rd May 1984 


REASONS FOR DECISION AND ORDER 


The Appellant, a man of some 37 years of age, has 
applied for registration as a real estate salesman. He was 
registered for some 5 years or so during the 1970's and earl 
80's and had an unblemished record, but that registration 
lapsed so that he was obliged to make a formal re-applicatia 
at which time it was revealed to Mr. Binstock, the former 
Registrar of Real Estate and Business Brokers, that the 
Appellant applicant had been convicted in 1978 on a guilty pf 
of possession of both cocaine and marijuana. It also appear 
that subsequent and even more serious charges were pending, 
including a charge of possession of marijuana with intent tc 
traffic. No attempt had been made by the Appellant applicar 
to disguise or hide these embarrassing facts and, to the | 
contrary, he has at all times, both at the hearing of this _ 
appeal and otherwise, as far as we are aware, displayed bott 
frankness and candor. 


Section 6(1)(b) of the Real Estate and Business | 
Brokers Act provides that: | 
An applicant is entitled to registration 
or renewal of registration by the 
Registrar except where, 


(b) the past conduct of the applicant 

affords reasonable grounds for belief that | 
he will not carry on business in | 
accordance with law and with integrity and | 
honesty 
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The Registrar, as appears from the Proposal, and as 
tTeiterated by Mr. Coleclough in his testimony, believes that 
Mr. Brennan is disentitled to registration upon the grounds 
cited. . 

The Appellant has displayed considerable honesty in 
the way he has responded to questions - that is to say ina 
wholly open and truthful way. However, he has, during the 
past, broken the law, albeit laws, which he says have no 
bearing upon his ability to sell real estate. 


| The Tribunal's function is certainly not to question 
the law and thus, it must concur that the law was broken by him 
and therefore that his past conduct has indeed been 
exceptionable to that extent within the meaning of the 
subsection. He has also displayed an attitude which does not 
Convince us that he is totally unlikely to do so again. 





But the greatest single problem presented by the 
evidence and which the Tribunal is unable to accommodate at 
this time concerns the approximately $34,000 in cash, together 
with an undisclosed quantity of gold coins and gold wafers 
which the police seized from the Appellant's home in June of 
1982 and still refuse to return to him upon the grounds that 
this money and gold might constitute the illegally gained 
avails of very large scale trafficking in cannabis and/or other 
drugs. This matter, we are told, is at issue and the right of 
the police to retain this money, etc., or the right of the 
Appellant to have it back, will be determined at certain 
replevin proceedings which we understand are imminent but still 
oending. 








If the authorities charged with the enforcement of the 
drug laws were to succeed in establishing that such a large sum 
had indeed been found in the Appellant's possession as the 
fruit of large scale drug trafficking the Tribunal would 
conclude that he was totally and utterly unsuitable for 
tegistraton in this industry or any other industry regulated 
upon the criteria set out in Section 6(1)(b). So long as the 
issue of the provenance or source of so much gold and cash is 
at issue the Tribunal cannot direct that the Appellant be 
enrolled and given registration at this time. 





| 


| For the present, the Registrar's Proposal must be 
upheld. 


| Therefore, by virtue of the authority vested in it 
under Section 9(4) of the Real Estate and Business Brokers Act, 
the Tribunal directs the Registrar to carry out his Proposal. 


} 


35-1015A 
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MICHAEL J. DELANEY 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR OF REAL ESTATE AND BUSINESS BROKERS 


TO REFUSE REGISTRATION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HARRY L. SINGER, MEMBER 
WILLIAM J. BINGLEY, MEMBER 


COUNSEL: MICHAEL J. DELANEY, appearing in person 
STEPHEN AUSTIN, representing the Respondent 


DATES OF 
HEARING: 10th and llth May, 1984 


REASONS FOR DECISION AND ORDER 


Michael J. Delaney (the Appellant) has applied for 
registration as a salesman under the Real Estate and Business 
Brokers Act, R.S.O. 1980, Chapter 431. 


The Registrar has issued a Notice of Proposal to | 
Refuse Registration on his opinion that the Appellant is not 
entitled to registration under Section 6 of the Act as: 


(a) having regard to his financial 
position, the Applicant cannot 
reasonably be expected to be 
financially responsible in the 
conduct of his business; and 


(b) the past conduct of the Applicant 
affords reasonable grounds for 
belief that he will not carry on 
business in accordance with law and 
with integrity and honesty" 


the particulars of which are set out in the Notice of Proposé 


The Appellant does not deny the truth of the 
particulars except as to the exactness of certain figures. 


The Tribunal finds that on or about the 4th day of 
February, 1982, the Appellant was convicted of Breach of Tru: 
(19 charges) for which the Appellant was sentenced to 15 mont 
on eac. charge concurrently and probation for two years. The 
Appellant was paroled on the 7th day of July, 1982. 
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| At the time of this hearing, the Appellant has 
sompletely discharged the consequences of the convictions. 


| The Appellant was an accredited member of the Law 
jociety of Upper Canada. On or about the 16th day of January, 
.981, the Appellant was disbarred for his actions with respect 
70 over $180,000 of clients' trust funds. Such action by the 
.aw Society of Upper Canada was directly related to his 
‘criminal charges of Breach of Trust. 
| 

A search of Writs of Execution in the Office of the 
theriff of the Judicial District of York discloses a 
tonsiderable list of Writs of Execution against the Appellant, 
some in respect of the actions related to the breaches of 
‘rust, others in respect of personal obligations of some 
150,000. There are also obligations of the Appellant in 
‘espect of which no Writs of Execution exist relating to the 
»reaches of trust. Reimbursement has been made to the clients 
vy the Law Society. No restitution or payment of any of the 
ibligations of the Appellant has been made by the Appellant. 








The Tribunal finds that there was no evidence before 
.t that the Appellant profited in any direct personal way and 
‘inds that the action of the Appellant was taken in a rescue 
yperation of certain investors at the expense of clients whose 
jonies were in trust. 


| The Appellant has explained his actions of irrational 
ind not normal behaviour on depression and panic resulting from 
1 series of events, which he has described as unfortunate. He 
iccepts the judgment that such actions cannot be condoned. 

The Tribunal has the power to substitute its opinion 
‘or that of the Registrar. The issue is where it should do 
40. 

The Registrar and Tribunal have an obligation under 
the Statute. The Statute is one which the Legislature has 
leemed specifically necessary for the protection of the 

sublic. Those who wish to enter the business of real estate 
lust meet certain criteria. Their entitlement to entry into 
‘hat vocation is limited by certain exceptions, one of which is 
there ''the past conduct of the Applicant affords reasonable 
srounds for belief that he will not carry on business in 
heccordance with law and with integrity and honesty". 
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It is a most significant factor that the Appellant h 
been disbarred from a profession in which the Code of Ethics 
has as an initial heading "Integrity" and in which Rule #1 
reads: 


"The lawyer must discharge his duties 
to his client, the court, members of the 
public and his fellow members of the 


profession, with integrity" 
(emphasis Tribunal's) 


The commentary on the rule, (which cannot be controverted), i 
as follows: 


"Integrity is the fundamental quality 
of any person who seeks to practise as a 


member of the legal profession." 


Now the Appellant is seeking entry into a vocation i 
which the Legislature has spelled out as one of the criteria, 
in addition to that, for example, expected of all vocations, 
"in accordance with the law" also that of acting with 
"integrity". The standard is just as high for those who seek 
entry to the real estate vocation as it is to the legal 
profession. Indeed, those who practise the vocation of real 
estate do count themselves as professionals and subscribe to 
the same high standards. 


If a fundamental quality of the practise of law is 
"integrity", the Legislature has also expressed that same 
quality, which must be considered therefore fundamental of 
those in the business of real estate. 


The Appellant has indicated that in his opinion the 
risk to the public from a salesman is not very great. Howeve 
it is to be noted that the Legislature has not, in setting da 
its criteria, differentiated between the various types of 
registration. Again the Tribunal reiterates that the ethic 
related to the breach of trust of which the Appellant was fol 
guilty is the very basis of entry into the vocation sought. 


The financial obligations outstanding by the Appell 
are formidable. Nothing has changed with respect to them in 
two years. | 

There is no doubt that the attitude of the Appellan’ 
in his personal life since the conviction and disbarment has: 
been without further improper action. It has been the belie 
of the Tribunal that it is what is expected of all citizens 
living within our society. 
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| The Appellant enjoys high favour with many of those 
10 have had dealings with him in a personal and business way. 
jJch opinions are not be disregarded, and are commendable. But 


ae responsibility lies with the Registrar and the Tribunal. 





The Tribunal finds on the material before it no 
sasons for substituting an opinion different to that held by 
re Registrar. 

Accordingly the Tribunal finds that the Appellant is 
ot entitled to registration under Section 6 of the Act as: 


| '' (a) having regard to his financial 

position, the Applicant cannot 

reasonably be expected to be 
financially responsible in the 
conduct of his business; and 


| (b) the past conduct of the Applicant 
affords reasonable grounds for 

| belief that he will not carry on 
business in accordance with law and 
with integrity and honesty." 


| The Tribunal is not unsympathetic to the Appellant and 
sad his reasons for requiring a hearing with sympathy. It 
ilances that sympathy with a view that it must have in the 
iterests of the public. It is this sympathy that leads the 
‘ibunal to draw attention, to make reference, in its decision 
» section 10 which reads: 


"A further application for 
registration may be made upon new or 
other evidence or where it is clear that 
| material circumstances have changed." 


| Should such further application be made, the Tribunal 
yuld suggest to the Registrar that he review in depth and 
aalyse more fully than has been possible at this hearing by 

im and the Tribunal of those facts and views set out in 

thibit 9, and which may be presented in a more direct way than 
as been done at this hearing. 


| Accordingly by virtue of the authority vested in it 
ader Section 9(4) of the Real Estate and Business Brokers Act, 
te Tribunal directs the Registrar to carry out his Proposal. 
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LEO JOSEPH HARE 


APPEAL FROM A DECISION OF THE 
REGISTRAR OF REAL ESTATE AND BUSINESS BROKERS 


TO REVOKE THE REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
WATSON W. EVANS, MEMBER 
JOSEPH STRUNG, MEMBER 


COUNSEL: HUGH ROWAN, Q.C., representing the Appellant 
A.N. MAJAINA, representing the Respondent 


DATE OF 5th, 18th and 22nd July, 1983 
HEARING: 9th and 21st September, 1983 


REASONS FOR DECISION AND ORDER 


Clarence Hilton, who might be described as the | 
"complainant" in this unfortunate case, lived with his wife | 
Geraldine in a frame bungalow situated on a parcel of rural | 
property having a frontage on a country roadway of 150° by @@ 
depth of 200' in the Eramosa Township in Wellington County. 
That parcel had been carved out of the family farm, consistil 
of some 89 or 90 acres, which Mr. Clarence Hilton's mother, © 
Mary Emma Hilton, who was over 90 years of age when this stor 
begins, had inherited from her forbears. The whole farm | 
including the bungalow section where Clarence and Geraldine | 
resided, (and which had been deeded to them by Mary Emma in | 
1970) had been in the family for 100 years or more and there! 
was a big old brick house, the original farmhouse, at the enc 
of a drive and at some distance removed from the public road 
where the old lady resided with her equally elderly husband, | 
George Hilton. Clarence and Geraldine'’s son and his wife Wi. 
Lee also lived in the big brick house. | 


, 
\ 


For all intents and purposes it was Clarence Hilton’ 
who ran the farm. This consisted for the most part of raisii 
some pigs and cattle and attempting to keep his creditors, | 
mortgagees and others, at bay and, from all accounts, Clareni 
who had grade eight education and no more, was chronically | 
unsuccessful at this. | 

| 
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The struggle to keep up the two mortgages, which 
ncumbered the whole farm including the bungalow parcel as well 
ss the 89 or 90 acres, was of long-standing and continuous and 
t the time the story begins the second mortgage was so far in 
trears that the Second Mortgagee had obtained a Writ of 
ossession under the Power of Sale contained in that mortgage. 
he second mortgagee was Guaranty Trust as trustee for the 
egistered Retirement Savings Plan of Kenneth Charles Robinson 
nd Kenneth Jones, sometimes known as KCR Investments Limited. 








As the story opens the whole Hilton family including 
he old people and the young people who lived in the big brick 
Ouse were in the throes of being physically evicted by the 
heriff who was armed with the Writ of Possession and being 
ssisted as we understand by a force of police, Sheriff's 
fficers and others. Clarence Hilton was resisting this 
viction. His way of doing this, interesting because it gives 
ome insight into his general way of doing things, was to 
tganize a counter force called ‘the farmers' action group" or 
farmers' survival group" who confronted the Sheriff's forces 
ounted and angrily riding around on tractors, armed with 
itchforks and shotguns, after first calling in the T.V. and 
adio people who joyfully put Mr. Hilton, who displays more 
alent for raising a hullabaloo than raising pigs, "on the air". 





Leo Joseph Hare, whom we are tempted to refer to as 

he victim in this unfortunate case (although that was his own 
ault in substantial measure) was sitting in the kitchen of his 
ome in Guelph with his wife finishing breakfast and listening 
0 the radio when Mr. Hilton went on the air. He was 

ascinated as the announcer told of the farmers’ action group, 
nd as he pictured the farmers with their pitchforks and 
hotguns trying to save Hilton and his family, including the 
tail elderly ones from eviction from their century-old 
neestral property, he remembered that he knew Hilton and had 


een able to help him in the past. 
This eviction was happening in the late winter of 1982. 
t. Hare who is 38 years of age and who was registered as a 
eal estate salesman in April of 1979, was associated with the 
irm of Royal City Realty Limited. Before that he had been 
mployed by the Bank of Nova Scotia at their head office in 
Oronto and before that he was for quite a few years in the 
inancial business in Guelph with Avco Financial Services which 
e understand is in the business of offering personal loans as 
ell as financial counseling and debt management assistance to 
Class of clientele of which Mr. Hilton is a member. 
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Mr. Hare was born at Simcoe, Ontario and has grade 1 
education. He is married and lives with his wife and their 
three children. He does charitable work, including helping 
with the Cancer Society campaigns and supervising Boy Scouts 
whom his two sons are members. He attends Holy Rosary Church 
He has never been charged or convicted of any criminal 
offence. Prior to the present affair he has never been the 
subject of any complaint whatsoever arising from his conduct 
the real estate business. 


During the years Hare was employed with Avco Financi 
Services Mr. Clarence Hilton had been one of Hare's most 
frequent clients. Mr. Hare informed the Tribunal that during 
those years Hilton had been a chronic debtor in consistently 
bad shape, his financial situation over the years having been 
very bad on a continuing basis. Hare, as a debt counsellor, 
assisted Hilton constantly right up until the time Hare left 
Avco in the mid-seventies by arranging debt repayment program 
consolidation arrangements and so on and so forth and we 
understand at times Hilton would actually turn over whatever 
funds he had to Hare for distribution among his creditors on 
his behalf and at Hare's discretion. Hare got to know Mr. ar 
Mrs. Hilton well and he attended them at their farm many time 


Upon the evidence before it. the Tribunal is of the 
opinion that, at the onset of the happening or happenings 
complained of, Mr. Leo Hare was a respectable, hard-working 
citizen of wholly honest and amiable disposition and worthy ¢ 
every fair and favourable consideration from the Registrar of 
his industry, from the Board of which he was a member, and 
otherwise. 


After listening to the radio news, as described abo 
Mr. Hare telephoned the Hiltons and offered to visit their fé 
to see if he could be of any assistance to them in their 
crisis. They welcomed this offer and when he arrived at the 
farm shortly thereafter the deeds and mortgages were spread < 
and quite quickly Hare, who had some passing knowledge of the 
title arising from the fact that some of the Avco loans to tl 
Hiltons in the past had been secured by mortgage (although Hi 
had nothing approaching the skills of a trained lawyer, as wi 
shall see) perceived a way whereby the situation could be ve 
considerably improved. 


The mortgage which was in arrears, in respect of wh 
Power of Sale proceedings had been carried out and in respec 
of which a Writ of Possession had been granted to the mortga 
and which the Sheriff was trying to execute (thereby putting 
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he mortgagee into physical as well as legal possession), was 
he Second Mortgage in favour of Guaranty Trust as trustee or 
ometimes known as "the KCR mortgage". The spokesman for that 
nterest was Mr. Kenneth Charles Robinson, the beneficial 
o-owner of the same. There was also a first mortgage, to Duco 
ommunity Credit Union Limited, which was not in arrears. Each 
£ those two mortgages covered the whole farm property, viz., 
he whole 89 or 90 acres upon which stood the Praag bungalow 

on the 150' by 200' lot conveyed by Mary Emma Hilton to 
larence and Geraldine in 1970) as well as the big brick house 
hich was the residence of the very elderly people and Clarence 
nd Geraldine's son and their daughter-in-law, Wilma Lee. Each 
ortgage had been signed by Mary Emma and George, her husband, 
s well as by Clarence and Geraldine (although the latter 

ouple held title only to the 150' by 200' lot - part of the 89 
r 90 acre whole - on which stood the frame bungalow). 


The eviction proceedings were being prosecuted with a 
iew to putting the second mortgagee into possession of the 
hole 89 or 90 acre farm - the whole of which was the subject 
f£ the Writ of Possession. The persons who stood to lose their 
omes and who faced the prospect of losing the rooves over 
heir heads were the whole Hilton family, all three generations 
f them - the occupants of both houses, both the bungalow and 
he big brick house. The amount of money by which the Second 
ortgage was in arrears was some $46,000.00 more or less. What 
eo Hare perceived, and he quickly communicated (or attempted 
© communicate) to the Clarence Hiltons was that when Mary Emma 
ilton (the old lady) had deeded the 150' by 200° lot (the 
ungalow lot) to them in 1970, the Committee of Adjustments for 
he Township of Eramosa had given severance consent (the same 
eing attached to the deed, which was Registered Instrument 
-98866 for the said Township) and that the smaller parcel 
ould consequently be conveyed away separately from the larger 
ne, and if the frame bungalow and the land it stood on could 
etch the whole or the bulk of the sum by which the second 
KCR) mortgage was in arrears (to be applied first to interest 
utstanding and then to principal) and provided the consent of 
he First Mortgagee were forthcoming, then all the remainder of’ 
he farm, including the income-producing land, the out- 
uildings and the big brick house would be saved. Clarence and 
eraldine, of course, would have to move in with the others but 
hat a preferable solution to the alternative: 





When Leo Hare revealed this plan to the Hiltons, this 
lan to sell the bungalow to save the farm, they understood and 
greed that it was the best that could be done in the 
ircumstances; circumstances be it emphasized, which were dire 


| 


/ 
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and desperate and wholly due to Clarence Hilton's propensity 
for getting into debt. So Leo Hare phoned Mr. Robinson 
(referred to above as the spokesman for the Second Mortgagee) 
to see if he would agree to the plan. Mr. Robinson, an 
investor and businessman, who was possibly affected or even 
somewhat intimidated by Clarence Hilton's propaganda 
initiatives, perceived that the plan proposed was the best of 
various alternatives available to him as well. He even felt 
that an amount somewhat less than the full amount owing would 
be acceptable provided the arrears of interest were paid in 
full and brought up-to-date, and as well that whatever 
principal balance remained outstanding would be secured againsi 
the balance of the farm property. But he adamantly insisted 
that the sale be completed as quickly as possible. We believe 
that he anticipated a "stall" on the part of Hilton; that he 
suspected that Hilton was not really serious, that he was not 
bona fide or at least whole-hearted in his agreement to the 
plan, or at least, that he didn't trust Mr. Hilton and was 
unwilling to waste any more time than was essential. So 
Robinson made it clear to Hare when the latter proposed the 
plan to him that from his standpoint (Robinson as spokesman fo 
the Second Mortgagee) while the plan, which was to sell the 
bungalow to save the farm, was acceptable in principle, time 
was still of the essence. And we suspect, upon the evidence, 
and upon the tenor of the evidence, that Clarence Hilton at 
this time had some special thoughts of his own in respect to 
the plan to sell the bungalow to save the farm. 


We suspect he didn't really want to give up the 
bungalow. He really didn't want to move into the already | 
crowded and no doubt run-down big brick house. Neither did hi 
wife. His original idea was to organize a "farmers' action | 
group" and to prevent the execution of the Writ of Possession | 
through intimidating the mortgagees by skilful manipulation of 
the media. Also, as a chronic debtor of long standing, he was 
as we are quite able to infer from the evidence and our 
assessment of his character, a great believer in the healing 
powers of time. Leo Hare's idea (the plan to sell the bungalo. 
to save the farm) had merit; perhaps too much merit in Hilton’: 
view as we assess it. What the situation really called for wa 
a good long "stall". So Clarence's idea as we see it was to 
list the bungalow for sale thereby drawing off the immediate | 
heat, certainly getting the Sheriff off his back for the | 
indefinite future, but at the same time not to create a 
situation which would pose any real danger to his and : 
Geraldine's continuing enjoyment of their abode. Thus, the 
thing to do, as Clarence figured (i.e. as we do), was to set 
the asking price at an amount safely above what anyone would 
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‘tually be willing to offer. And again, if the bungalow did 
») for more than it was worth, especially if that amount were 
1 excess of the approximately $46,000.00 owing, the excess 
yuld flow into Clarence's pocket and thereby sweeten the 
.tter pill of having to move. 


The Tribunal has studied the evidence, which it deems 
» be real and cogent evidence, and is satisfied that the 
regoing assessment thereof fully justifies our view of what 
.d, in the balance of probability, transpire in this case as 
» have examined the story thus far. What happened next in the 
fortunate sequence of events comprises the crux of the 
»gistrar's complaint. 


The Tribunal is fully satisfied that up to this point 
onthing in Mr. Hare's conduct or the motivation underlying his 
mduct was other than completely proper and, indeed, generous 
id good-hearted. One of the witnesses called on his behalf 
is Richard Morrow, Esq., a member in good standing of the Law 
xciety of Upper Canada, a barrister and solicitor in active 
tactice in the Guelph area who acted for the purchasers in the 
ile of the bungalow which eventually took place. In the 
yurse of his evidence, Mr. Morrow stated "I have had a 
ifferent type of training from Mr. Hare....we lawyers are more 
iautious....I think this [what transpired] is a matter of form." 





| What happened next was that Mr. Hare produced a Guelph 
istrict Real Estate Board standard form of listing agreement 
1ich he filled in and which Clarence and Geraldine Hilton then 
igned in his presence as witness whereby the Hiltons gave Mr. 
ire's firm the authority, from the 24th of February, 1982 
itil 24th May, 1982 to list, show and offer for sale the 
ibject property (hereinbefore referred to as the bungalow 
toperty) at a price of $50,900.00. Be it noted that such a 
ale price would, if secured, have netted Clarence and 
2raldine a sum of approximately $5,000.00 over and above the 
idebtedness against the farm. As things turned out and upon 
ye evidence before us the Tribunal is ready to believe and 
Xes believe that that asking price was much in excess of the 
cue market value for practical purposes of the property. Why 
id Hare accept a listing at such a figure? Perhaps more 
2ttinently one may ask why did Hare accept a listing from the 
iltons at all? When a deed of conveyance of the subject 
roperty was in due time finally given, accepted and 

2gistered, and upon due scrutiny of qualified lawyers, 
articularly that of Mr. Morrow acting for Mr. and Mrs. Wood 
10 were the eventual purchasers, it was a deed of conveyance 
tanted not by the Hiltons at all, who were not even required 





Ze 


to execute a Quit Claim, but by the second mortgagee. Without 
wishing to adjudicate the question of title, i.e., in whom did 
title reside at the time this listing was entered into, upon 
the basis of the facts immediately hereinbefore recited the 
Tribunal notes that the Hiltons ability to convey the subject 
property at the material point in time was substantially 
effected by their relationship with the second mortgagee who 
was a second mortgagee who had already been granted a Writ of 
Possession by the Court after initiating Power of Sale 
proceedings pursuant to the terms of that second mortgage whic 
was grossly in arrears. 


The listing agreement referred to above was executed 
by Clarence and Geraldine Hilton on February 24th, 1983 as 
aforesaid. On March llth, 1982 a "change of terms" form was 
signed which purportedly changed the listing agreement by 
adding certain words to the effect that any conveyance made 
pursuant to the listing would be "made by the vendor pursuant 
to its Power of Sale contained in a mortgage". On April 19th, 
1982 a second "change of terms" form purporting to lower the 
asking price from $50,900.00 to $39,900.00 was signed. In eac 
case the signing was done by Leo Hare. Under "vendor's 
signature" he wrote "Clarence Hilton" and "Geraldine Hilton” 
and under "witness" he wrote his own name. He did this on eac 
of the two change forms on March 11th and again on April 19th. 
These change of terms forms are required by the Guelph and 
District Real Estate Board to record any changes in any listin 
agreement. When the subject property is on Multiple Listing 
such changes are circulated on a regular and frequent basis 
throughout the local industry. They are meant to be executed 
with precisely the same formality as the instruments whose 
terms they purport to vary. The common law of agency applies, 
however, and provided the agent has the authority to make any 
contemplated change it appears that his signature clearly 
marked "by procuration", “per proc", or "per" (e.g. "per Royal 
City Realty as agent") would suffice - particularly if 
subsequent confirmation by the principal (approbation) were 
readily forthcoming. 


The first of the changes made in this case amounts C0 
nothing more than an amendment of the listing agreement wheret 
a potential purchaser is put on notice of the power of sale 
held by the mortgagee. That change was an innocuous change. 
It put potential purchasers on notice of a fact situation whic 
their solicitors would have ascertained in short order if they 
had signed an Agreement of Purchase and Sale without knowing 
it. The evidence persuades us that Hare did bring this change 
to the Hiltons’ attention (or to that of Mr. Hilton) before 
making it and that Hilton authorized it. 


273 


The second eipttes purportedly made by the change of 

rms form dated April 19th, 1982 was more significant o 

urse. However the evidence again suggests that Hare did not 

ke it without the Hiltons' authority, or at least without the 

thority of both of them as communicated to him by Clarence. 

e evidence was that "Clarence hit the roof" when told Mr. 

binson insisted that the asking price be lowered to 

9,900.00, and that Clarence said "alright - but don't take 

ything less than $39,900.00". The Tribunal has the choice to 

cept or reject this evidence, which was given both by Leo 

re and by Clarence Hilton himself during his testimony. The 

ibunal is competent to hold as a finding of fact that Hare 

d have authority from the Hiltons to lower the asking price 

mot as to make the other change on their behalf and it so 
Ss. 


However, it seems that when Mr. Hare applied the names 

Clarence and Geraldine Hilton to the forms he wrote those 
o names in such a way as to make them appear to be their 
gnatures. He failed to write "per", etc. Sometime later, 
ter the deal had closed as aforesaid by deed from Guaranty 
ust and completely without any executory compliance by the 
ltons - and in the absence of any protest by the Hiltons - 
arence found out about the change of terms forms and about 
e two sets of signatures which were apparent imitations of 
s and Geraldine's handwriting. It should be noted that he 
de this discovery at a point in time when he was also 
sperately trying to postpone moving out of the bungalow by 
questing postponements of the closing date, making trouble 
out moving his furniture, even intimidating the Woods with 
teats of violence. He at once cried foul. He called the 
lice. 


The police investigated the complaint, which was one 

forgery and possibly, as well, of an unlawful and fraudulent 
mveyance. The police investigation led the police to the 
fices of Royal City Realty Limited. There, Leo Hare quickly 
mitted what he had done. He protested, however, that what he 
d done was not a wrongful act, nor had it been intended as 
ything other than a good deed in the interests of and to the 
mefit of the complainants who had also authorized it. The 
lice, acting on a search warrant which evidently had been 
sued in respect of pending charges of forgery or uttering 
tged documents, then’ seized certain papers and proceeded to 
e completion of their investigation. 
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This consisted of a decision by them, upon 
consultation with a local assistant crown attorney, to lay no 
criminal charges but to refer the complaint of Clarence and 
Geraldine Hilton to the Guelph Real Estate Board to the 
attention of whose Ethics Committee it then came without dela 


When the Guelph Real Estate Board Ethics Committee, 
whose present Chairman, Mrs. Silvia Bhend testified before us 
saw (or superficially saw) what Mr. Hare had done they were 
deeply scandalized, extremely shocked, and very seriously 
concerned. Mrs. Bhend said that what Mr. Hare had done to 
these two forms was what no member or associate member of the 
Board should ever do, and, with celerity, the complaints 
against Mr. Hare were dispatched to the Registrar of Real 
Estate and Business Brokers in Toronto for appropriate action 
When the Registrar (or acting Registrar) of Real Estate and 
Business Brokers saw what Mr. Hare had done, he caused, witho 
delay, a Notice of Proposal to Revoke Registration to issue 
against Mr. Hare whereby Hare would be forever and for all 
times barred and expelled from the practice of his profession 
He did not offer Mr. Hare an interview at which Hare might ha 
stated his explanation. In the view of Mr. John Richard Cook 
Assistant Registrar acting as Registrar at the critical time, 
according to his testimony before us, Mr. Leo Hare's offence 
spoke for itself. And therefore the Acting Registrar would 
hear of no excuse - the offence was, wholly indefensible. 


"On the facts,'' Mr. Cook said in his testimony befor 
the Tribunal, "we felt that no useful purpose would be served 
by having a meeting or interview with the Registrant in this 
case, before issuing a Proposal to Revoke - although such a 
meeting, he further said, is the “usual practice". When aske 
on cross-examination on behalf of the Respondent whether he 
didn't agree that simple decency and fairness required him to 
speak to the Registrant, to hear his side of the story before 
issuing the Proposal (which was virtual professional death 
sentence) Mr. Cook said no, not in this case, because forgery 
was indefensible. 


What is clear to the Tribunal is that Mr. Cook was 
leaping to the conclusion that there had been a forgery - tha 
the crime of forgery had been committed. Upon what advice he 
was acting we don't know. He testified "I'm sure we consulte 
a lawyer'(sic). Forgery, as we are sure a lawyer would have 
told him, is not a matter of form alone. As a crime, it must 
be a matter of intent as well. To copy another's signature i 
an innocent way is not criminal per se. It may be a-kind of 
improper thing to do depending on variable surrounding 
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ircumstances, e.g. it may be discourteous, or stupid or 
mprudent or negligent. It may be a clear breach of 
egulations governing formality - and yet be lacking in the 
ssential element of criminality, viz. criminal intent, and 
herefore not a forgery properly so-called. 


2 Section 4 of the Bills of Exchange Act, (R.S.C. 1970) 
eads: 


Where by this Act any instrument or 
writing is required to be signed by any 
person, it is not necessary that he 
should sign it with his own hand, but it 
is sufficient if his signature is 
written thereon by some other person by 
or under his authority. 


nd section 3 thereof reads: 


A thing is deemed to be done in good 
faith, within the meaning of this Act, 
where it is in fact done honestly 
whether it is done negligently or not. 


In the Tribunal's view, on its assessment of the 
vidence, Mr. Hare was acting honestly and in good faith. We 
eel he was negligent in respect to his own interests when he 
opied the Hiltons' signatures and negligent, very foolish, and 
therwise at fault in respect to his obligation to observe the 
roper formalities of execution of documents pursuant to the 
elegated authority of an agent. But we believe Mr. Hare did 
ave that authority in each of the two cases. What he did, we 
re convinced, he did with a benevolent and wholly honourable 
ntent despite the idiosyncratic way in which he went about 
t. His methodology perhaps reveals a contempt for the 
iltons, a contempt perhaps acquired from long dealing with Mr. 
ilton as a kind of financial nursemaid to him. But we do not 
elieve there was any element mala fides in his conduct and to 
he contrary we think he was wholly anxious to do good for the 
iltons. 


At this point in these Reasons we will quote the 
Ollowing letter of Mr. Hare's dated July 22nd, 1982 addressed 
o R.L. Wilson of the Ministry of Consumer and Commercial 
elations at London. This letter either was or ought to have 
een communicated to the Registrar of Real Estate and Business 
rokers. 
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JULY 222 a boos. 


Ministry of Consumer & Commercial Relations 
Middlesex County Court House 

80 Dundas St. 

P.O. Box 5600 

London, Ontario 

N6A 2P3 


ATTENTION: R.L. Wilson 


RE: Clarence Hilton 
R.R. #4 Rockwood, Ontario 


Dear Sir: 


The above mentioned client is attempting to cause 
untold grief to myself and my family which I feel is 
totally unjustified. The following data is offered 
for your consideration. 


1. I was transferred to Guelph in 1972 as Branch 
Manager of Avco Financial Services at which time I 
met Mr. Hilton and family as a client of Avco (in 
desperate financial difficulty). Much time and 
effort on my part resulted in prorating several 
accounts for the Hiltons. Mr. Hilton was accustomed 
to calling me at any time of early morning or late 
evening at my residence because he felt he was being 
harassed by a creditor. Normally this was due to the 
fact that he had either paid with an N.S.F. cheque or 
had not kept his promise to pay and he left the 
responsiblity of reckoning with his creditors to me. 
I was able to save the farm on several occasions and 
keep his head just above water. This information can 
be verified through Peter Gifford, [barrister, etc.] 
c/o Kearns, McKinnon & Gifford, 20 Douglas St. 
Guelph, Ontario. 


2. Upon entering the Real Estate field and having no 
contact with Mr. Hilton for several years, I heard on 
the news that his property was under foreclosure and 
that he and several others were attempting to hold 
off the police etc. from taking the property. After 
speaking to him on the telephone I went to the farm 
and offered to help if possible. While there I 
determined that his bungalow was severed from the 
farm and suggested he sell same, pay off the Second 
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Mortgage or most of it) which he had not paid for one 
year) and save the farm. We phoned the Second 
Mortgagee from his home and it was made quite clear 
that the mortgagee had a writ of possession and was 
in control. I asked who should sign the listing and 
were told they could care less - just sell it or they 
would take it. 


3. Bungalow was listed at $50,900. (Mr. Hilton's 
value.) Because the house was so run down and filthy 
dirty, no offers were received. Second Mortgagee 
phoned me and said reduce to $39,900 or the farm 
would be foreclosed on which would result in Mr. 
Hilton's mother, Emma, who is 93 yrs. old being 
evicted which would result in a grave situation. 
(Please see instructions on the file from Second 
Mortgagee). I telephoned Mr. Hilton immediately and 
he instructed me to make the change and get an offer 
for no less than $39,000. I explained that I would 
do my best to save the farm. (0.P.P. have confirmed 
this information.) 


4. An offer was obtained and several trips on my 
part resulted in an offer being accepted and signed 
by the mortgagee so the farm was saved from 
foreclosure which was the original goal. 


5. The O.P.P. contacted our office and concluded 
that I acted in the Vendor's best interest with no 
intent to do anything but save the farm. 


6. Last week I was contacted by Mr. Gordon Dawe 
(Broker in Acton) who said he had spoken to Mr. 
Hilton's daughter-in-law who volunteered information 
suggesting the Hiltons who had lost cattle, etc. were 
very vendictive (sic) towards the world and intended 
to take it out on me. She said that she was present 
when Mr. Hilton instructed me to reduce the house 
price and she couldn't understand why he was trying 
to change his story in order to imply that I had done 
something unethical. Mr. Dawe said both he and she 
would testify to this fact. He was unaware of the 
situation prior to this conversation but felt that he 
would advise me in the event that I was accused of 
something that I was not guilty of. 


I would like to re-iterate to your department that 
the action taken on this mz=ter was done so as a 
result of instructions received both from Mr. Hilton 
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and the Second Mortgagee in order to save a family 
from losing their farm. In hindsight, it is obvious 
Mr. Hilton wanted his house listed but not sold so he 
could live there indefinitely without making payments. 


Thank you for your co-operation in this matter and I 
look forward to hearing from you in the near future. 


Yours truly, 


L.J. Hare 
Representing 
ROYAL CITY REALTY LTD. 


On November 23rd, 1982, by way of reply to Mr. Hare' 
letter, the following Notice of Proposal was issued over the 
signature of Allen Binstock, Registrar of Real Estate and 
Business Brokers: 


REGISTRAR'S NOTICE OF 
PROPOSAL WITH REASONS 


TAKE NOTICE THAT: 


1. One Leo Joseph Hare (Hare) has been registered as 
a real estate salesman with effect from April 30, 
1979 and he is presently registered as a real estate 
salesman of the registered broker, Royal City Realty 
Limited, pursuant to the Real Estate and Business 
Brokers Act, R.S.O. 1980, Chapter 431, and the 
regulations made thereunder (the Act). 


2. The Registrar hereby proposes as follows: 
REGISTRAR'S PROPOSAL 


PURSUANT TO SECTIONS 6 AND 8(2), BUT SUBJECT 
TO SECTION 9, OF THE ACT, THE REGISTRAR 
HEREBY PROPOSES TO REVOKE THE REGISTRATION 
OF LEO JOSEPH HARE, AS A REAL ESTATE 
SALESMAN, FOR A REASON THAT WOULD DISENTITLE 
THE REGISTRANT, HARE, TO REGISTRATION UNDER 
THE SAID SECTION 6 IF HE WERE AN APPLICANT. 
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The Registrar hereby gives the following reason 


for his said Proposal, as required by section 9(1) of 
the Act: 
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REGISTRAR'S REASONS 


The Registrar states that Hare's past 
conduct affords reasonable grounds for 
belief that he will not carry on business in 
accordance with law and with integrity and 
honesty, within the meaning and 
contemplation of section 6(1)(b) of the Act. 


AND TAKE NOTICE THAT: 


The Registrar alleges the following as reasonable 


grounds for belief in support of his said Proposal 


with reasons: 


(1) On February 24, 1982, one Clarence Hilton 
and Geraldine Hilton (Hiltons), as owners, 
signed a "Photo Multiple Listing Service - 
Guelph and District Real Estate Board 
Agreement and Exclusive Authority to Sell" 
(Listing Agreement), the listing broker being 
Royal City Realty Limited and its listing 
salesman being Hare. By this Listing 
Agreement, Hiltons agreed to sell their 
property, being R.R.#4, Rockwood, Ontario, 
legally described as Part E, Part of Lot 12, 
Concession 7, Township of Eramosa, County of 
Wellington, at the listed price of $50,900.00 
and they further agreed to pay a commission of 
6% of the sale price to the said listing 
broker. 


(2) On May 31, 1982, the Ontario Provincial 
Police (O.P.P.) received a complaint from 
Clarence Hilton concerning the sale of the 
said property. He alleged that his signature 
and the signature of his wife were "forged" on 
two documents by some person at Royal City 
Realty Limited. 


(3) An investigation by the O.P.P. of the 
complaint made by Clarence Hilton revealed, 
primarily, that the signatures of Clarence and 
Geraldine Hilton on two forms, each entitled 
"Change of Terms Form (Multiple Listing 
Service) and/or (Exclusive Listings)" (Change 
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of Terms Form) and dated respectively March 
; and April 19, 1982, appeared to be 
forgeries when compared with the signatures of 
the Hiltons on the said Listing Agreement of 
February 24, 1982. The Change of Terms Form 
dated March 11, 1982 amended the said Listing 
Agreement by adding a Power of Sale clause, 
whereas the second such Form dated April 19, 
1982 amended the said Listing Agreement by 
reducing the original listed price of 
$50,900.00 to $39,900.00. 


(4) When questioned, Hare admitted that in 

each instance he, Hare, signed the names of | 
Clarence and Geraldine Hilton on the said two 
Change of Terms Forms. It would appear that | 
Hare placed the signatures of the Hiltons 

thereon without any or any proper 
authorization from the Hiltons or from either 
of them. 


(5) When questioned, one Wildeboer who was, | 
and still is, an officer and a registered 
broker of Royal City Realty Limited advised 
the O.P.P. that Hare had signed each of the 
said Change of Terms Forms. He added, 
however, that it was quite a common practice 

to do this. 


The Registrar denies any awareness of the 
existence of a practice such as this as a | 
“common practice" and states categorically 
that if it was, or is so, it must stop 
forthwith. 


At the very outset of our commentary on this Proposal 
we cannot refrain from expressing our reaction to the last 
three sentences quoted above. They display an almost wilfully 
unsympathetic misappreciation of the facts, or at least as the 
were conveyed to us. 

What Mr. Wildeboer told us was that it is a not 
uncommon practice, when otherwise unavoidable, for an agent to 
append the signature of a principal to an instrument in the 
exercise of his authority provided that he has it and provided 
also that such signing was done by the agent in a manner 
indicative of the fact that it was an agent signing for the 
principal (e.g. through the word "per" or something similar). 
Subsequently, as soon as reasonably possible, the principal 
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hould approve in writing such a change. Mr. Wildeboer was not 
isplaying a contempt for convention or the law; when he 
estified before the Tribunal - and he was an impressive 
itness, conveying a strong impression of integrity, 
esponsibility and sobriety, he simply stated, addressing the 
ind of changes in point, a reasonably precise recapitulation 

f the common law of agency as it applies both in the market 
lace and in court. He never told us, and we disbelieve he 

ver told any representative of the Registrar, that writing the 
ame or names of principals in a manner seemingly imitative of 
heir signatures was common practice. 


| It seems to us that what Mr. Hare did wrong was not 
hat he wrote Clarence and Geraldine's names in these forms, 
or we believe he had authority to do that, but that he failed, 
hen he so signed, to use the word "per" or something similar 
o show it was an agent who had signed on behalf of a 
tincipal. And we feel it was also wrong of him to write the 
ames in what appeared to a good number of people to be ina 
anner imitative of their handwriting. 
| 

This last fault is an excellent illustration of the 
act that people who dissimulate or behave in a suspicious 
anner immediately attract disapproval and are assumed to be 
mbarked upon some dishonesty. But there can be some other 
xplanation. For example, the perpetrator might simply be an 
mnocent fool. 
| When someone writes another's signature in a manner 
istensibly imitative of that person's signature, the inference 
i© suspicion arises that a forgery is being committed, 
ispecially if the signature is being applied to a legal 
locument which is subsequently “uttered so as to alter or, 
lost especially, to detrimentally alter the interests of that 
verson or any other person. But there must be an element of 
iongful or evil intention. Something done with a beneficial 
\nMtention which produces a harmful effect may be less culpable 
‘han something done with an evil intention and producing a 
veneficial effect. In this case, we think it has been shown 
shat what was done was done with a beneficial intention and 
troduced a beneficial effect: therefore it was not a forgery. 
Je think it was monumentally imprudent for Hare to have twice 
weitten the four words in what looked like the Hiltons’ 
handwriting. But the essential element of guilty intention is 
imperceptible to us. We can't find it. We think Hare did what 
ye did in order to help the Hiltons and we think he did help 
-hem. And we hold (see above) that the evidence including the 
testimony of Clarence Hilton himself, shows that he did have 
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their authority to lower the asking price to $39,900. But why 
he chose to imitate their handwriting when he didn't need to w 
don't suppose anyone will ever know. Of course, it was an 
inherently wrong thing to do. It attracted the alarm and 
consternation of both the Real Estate Board Discipline Ethics 
Committee and the Registrar, who concluded from an imperfect 
analysis or appreciation of the facts, that it was a forgery 
and as such it was mischievous. However, section 6(1)(b) of 
the Real Estate & Business Brokers Act of Ontario reads as 
follows: 


6.(1) An applicant is entitled to 
registration or renewal of registration by 
the Registrar except where 


(b) the past conduct of the applicant 
affords reasonable grounds for belief that 
he will not carry on business in accordance 
with law and with integrity and honesty... 


There are two elements set out, the existence of 
which, in the applicant's past conduct, the Registrar must 
demonstrate in order to succeed, to wit, lack of integrity and 
lack of honesty. The past conduct complained of (at paragrapk 
1 to 4 of the Notice of Proposal) was the alleged signing of 
the two names (1) without authority and (2) in circumstances 
amounting to forgery. The Tribunal has found on the evidence 
that Hare did have the necessary authority to sign as agent af 
therefore hereby dismisses the first complaint, that the 
signing was done without authority. As to the second 
complaint, i.e. the alleged "forgery", the Tribunal holds that 
the essential element of evil or guilty intent, or desire or 
intention to defraud, was absent. Also we find the act 
complained of to have been done with bona fide and honest 
intention and that the elements of lack of integrity and lack 
of honesty are also therefore missing so the Registrar has 
wholly failed to establish that the Appellant's past conduct, 
on the basis of the complaints contained in the Notice of 
Proposal, has been such as to afford reasonable grounds for 
belief that he will not carry on business in accordance with 
law and with integrity and honesty in the future. 


As to whether we feel he will be more prudent in the 
future we make no comment and are glad not to be required to 
so. We hope he will be. In consideration of the terrible 
ordeal through which he has now passed, we find reasonable 
grounds for great optimism. 
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The Tribunal shares the Registrar's strict attitude 
wards the alteration of listing agreements and had the 
rious wrongdoing which he thought he perceived in this case 
en proven, which it was not, his proposal would surely have 
en upheld. The Tribunal has no intention through this 
cision or otherwise of giving any false impression to the 
dustry that sloppy practices will be tolerated, and the 
ibunal hereby declares its intention that the Act and its 
gulations shall be strictly enforced by it in the future as 

Be past and let the industry at large accordingly be so 
tned. 


In the present case, however, the Respondent Registrar 
ving failed to prove the essential elements necessary for his 
oposal to succeed, and taking into account the very 
ceptional facts discovered at this lengthy and expensive 
aring, as well as the real and substantial suffering the 
pellant has already undergone, the Tribunal considers it 
tirely proper that this appeal shall be allowed. 


The motives of Mr. Hilton in bringing his complaints 
ich provoked this very unfortunate case, cannot be surmised. 
. Dawe, who was referred to in Mr. Hare's letter, gave 
idence which was very much in the nature of hearsay. The 
ibunal places no specific reliance upon that evidence for: 
at reason, although the tendency of it is consistent with our 
sessment of the whole factual situation. Mr. Dawe was a man 

straightforward and most open appearance whom it would be 
most impossible to disbelieve. As the result of certain 
traordinary chance happening he told us that he had met Wilma 
e Hilton and had been told by her that Mr. and Mrs. Hilton 
te determined to destroy Hare from, essentially, motives of 
ite. The Tribunal has no need to place its reliance on the 
idence given by Mr. Dawe specifically. The truth as we 
tceived it from our own examination of the evidence is, 
wever, reasonably in line with his story. 


We do not consider Mr. Hilton to have been a 
tticularly credible witness. Mr. Robinson, who was 
ibstantially disinterested in the outcome of the case, gave 
idence which flatly contradicted assertions made under oath 
’Mr. Hilton. Mr. Hilton said he had not received telephone 
lls from Mr. Robinson. Mr. Robinson said he had phoned Mr. 
lton on numerous and many occasions and moreover documentary 
fidence in the form of certain long-distance telephone bills 
ich proved that phone calls had been made from Mr. Robinson's 
ttage were submitted, and these corroborated Mr. Robinson's 
stimony which was in direct contradiction of Mr. Hilton's 
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statements under oath. So much for Mr. Hilton's credibility. 
However, Mr. Hilton admitted that he had authorized the 
reduction in the asking price which was the subject of the 
second change of terms form and we would believe that even if 
he had not admitted having done so. We hold that he did. Th 
Tribunal accepts everything stated under oath by Leo Hare in 
preference to the testimony of Mr. Hilton wherever there may | 
any real or perceived conflict in that testimony. This is 
because we consider the former to be an honest witness while 
Hilton on more than one point parted company from the truth. 


The Tribunal is loathe to express itself bluntly. B 
there was a direct contradiction between what Mr. Robinson sa 
about the telephone calls in question and what Mr. Hilton 
testified concerning them. Mr. Robinson said he had called 
Hilton "many" times - at least weekly. He was actually 
pestering him to co-operate. Most of the calls originated fr 
Mr. Robinson's office, in respect of which no specific receip 
or vouchers were issued by the telephone company. Only a 
portion of the calls to Hilton were placed by Robinson from h 
cottage thereby becoming the subjects of specific receipts fo 
long-distance charges. But Hilton denied having received the 
telephone calls from Robinson. Presumably he did not know th 
in this particular instance documentary evidence, the long 
distance vouchers, was available to contradict him, to 
corroborate that his testimony was false. 


It seems to the Tribunal that this puts the Responde 
Registrar in an unfortunate position, a position where his 
principal witness is demonstrably guilty of at least one fals 
statement under oath. What kind of a person, one wonders, 
would actually utter what can only have been a deliberate and 
critical untruth at a hearing the purpose of which was to 
determine whether or not a man's livelihood as well as his 
public reputation should be taken from him? 


People who have never had a gown or a professional 
degree or been granted a certificate to practise in a 
profession or a regulated industry frequently fail to 
understand how much toil has gone into the attainment of thes 
stigmata by the persons who possess them. Frequently all the 
think of, persons who are lacking in such badges of 
accomplishment, is that those who have them are vested with 
_advantages in life relative to themselves and they feel envy 
and resentment as though the process leading to that perceive 
result were somehow an unfair one. This attitude can sometin 
enable them to make complaints and terrible accusations 
frequently putting the accomplishment of a professional 
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erson's whole life's work into serious jeopardy, and this can 
e particularly infernal where the facts and circumstances are 
ather complex or where the persons having authority to apply 
he initial disciplinary sanction - such as the one appealed 
rom to this Tribunal - are hasty, careless or injudicious. 

It is the function of the Tribunal to review decisions 
£ the Registrar of Real Estate and Business Brokers of Ontario 
nd to do so as exhaustively and to take as long as the 
ircumstances may require. But the Registrar has also a 
unction and a duty to perform in these cases, and that is to 
pply due diligence including imagination, common sense, normal 
ompassion and a certain degree of seasoned judgment before 
urning an issue over to this Tribunal for a further and more 
omplete review than he or his assistants may care to give it. 
his is not only because proceedings here are very costly to 
he taxpayers (to say nothing of the Appellants) but because of 
he very fact that a proposal to withdraw registration, 
egardless of the outcome of any appeal therefrom, is terribly 
amaging to the person affected, who is carrying on business or 
ttempting to carry on business in a competitive industry where 
onesty and integrity and the public reputation for honesty and 
ntegrity are the very essence of his or her ability to 
ucceed. One of the questions posed by the Registrar's own 
pplication form is "Have you ever been charged or convicted of 

criminal offence?" which illustrates that the mere charging 
f a person, regardless of the outcome of a subsequent trial or 
nquiry, is a blot against him just in itself. 


More people in the area and community where Mr. Hare 
ractises will have heard about the Registrar's Proposal 
gainst him than will ever read what we say here. We regret 
hat the Registrar, or whoever had been vested with his 
elegated authority, had not been more energetic in reviewing 
his complaint. Perhaps, one wonders, if the Tribunal had 
urisdiction to award costs, might the Registrar or his 
epartment have been tempted to make a more thorough enquiry, 
ncluding the granting to Mr. Hare of an interview (with or 
ithout his counsel in attendance) at which time he could have 
tated his side of the story. The Tribunal feels it is bound 
0 state for the record that that refusal, by the Registrar or 
is department, to grant Mr. Hare an interview when the same 
as requested was exceedingly unfortunate and unfair, certainly 
n the circumstances of this case and even so far as they were 
nown or ought to have been known at the time that step was 
aken. 
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We hope that the Tribunal's decision and the reasons 
for it which we have stated above will be of some consolation 
to Mr. Leo Hare for the financial loss he has sustained in 
connection with this unfortunate matter and that they may hav 
some effect towards the rehabilitation of his professional 
honour which, in the light of all we have had the advantage o: 
hearing and seeing concerning it, emerges from these 
proceedings unimpaired if not actually somewhat enhanced. 


For the above reasons and by virtue of the authority 
vested in it under section 9(4) of the Real Estate and Busine: 
Brokers Act, the Tribunal directs the Registrar not to carry 
out his Proposal. * 


* Note: The above decision was appealed to the 
Supreme Court of Ontario (Divisional Court 
The appeal was subsequently quashed with 
costs. 


33-0916A 
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AWRENCE A. JAMES 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR OF REAL ESTATE AND BUSINESS BROKERS 


TO REFUSE TO GRANT REGISTRATION 


RIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
WATSON W. EVANS, MEMBER 
SADIE MORANIS, MEMBER 


OUNSEL: ARNOLD EPSTEIN, representing the Appellant 
STEPHEN AUSTIN, representing the Respondent 


ATE OF 
EARING: 19th June, 1984 


REASONS FOR DECISION AND ORDER 


The Appellant, Lawrence A. James, appealed from the 
roposal of the Registrar of Real Estate and Business Brokers 
o refuse to grant him registration. While the Tribunal had 
ittle difficulty in determining that the Proposal should be 
pheld and delivered, its decision to that effect at the 
onclusion of the hearing, the facts of the case are rather 
ntriguing and so the Tribunal undertook to deliver, at a later 
ate as soon as practicable, these reasons which may be of 
nterest not only to the parties but to others as well. 


Mr. Lawrence A. James, in the words of Mr. Cook, the 
ssistant Registrar and sometime Acting Registrar, has been 
egistered as a Real Estate Salesman ‘on and off" since his 
irst application for registration, was granted in 1973. That 
s to say, he has been in and out of this industry, having 
njoyed the status of registration, now and then and from time 
Oo time over the past decade or so. 


The Regulations to the Act which govern such 
egistration provide where the Registrant fails to complete the 
nmnual renewal application within six months of the date upon 
hich it is due such registration shall automatically lapse, 
ut that such lapsed registration may be renewed within the 
irst three years without the Applicant being required to 
ewrite the examination where an application de novo is made 
nd approved by the Registrar. It was on this basis that the 
ppellant, has been dropping in and out of this industry over 
he past decade or more. 7 
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The two most recent applications are most germaine. 
The earlier of these was made on July 8, 1981 and was granted. 
After the registration thus bestowed had lapsed 18 months late 
the most recent application, the application which is the 
subject of the Registrar's Proposal before us, was made on 
Apri els, 11955. 


What is interesting is that the 1981 application whic 
was granted contained a surprisingly large number of false 
statements - answers to questions which were untrue and in the 
Tribunal's view either wholly or in substantial number 
deliberately intended to deceive. These inaccurate responses 
to questions contained in the form of application were not 
detected in 1981. But in April 1983 the Registrar's ability t 
detect misinformation, disinformation, non-information, 
quasi-information or semi-information - as set forth by this 
Applicant or any other Applicant - had so dramatically 
improved, that the exceptionable features of the 1983 
application were quickly caught by the Registrar's improved 
screening system. 


This is because of the continuing progess which is 
being made in the storage and retrieval of information, both 
favourable and adverse, through electronic technology as well 
as the improved level of co-operation between different secto’ 
of government, as well as surveillance agencies, which this 
permits. 


The unsavoury facts concerning this applicant (the 
Appellant herein) which came fortuitously and belatedly to thi 
Registrar's attention relate to a number of criminal 
convictions collected by him over a period of past years, 
roughly the same as those during which he has been dropping i 
and out of this industry. They include four separate 
convictions under the Criminal Code of Canada in respect of 
each of which his driving licence was suspended and which 
therefore would have come to the Registrar's attention if 
either or both of the questions in the application form which 
are now numbered three and seven had been answered honestly 
and/or correctly: 


They also include a conviction for Possession with 
Intent to Traffic in marijuana for which the Appellant was 
sentenced, some time prior to July 8th, 1981 to 15 months 
imprisonment. The details of that matter included evidence, 
which we understand was accepted at trial, that 150 pounds of 
compressed marijuana imported from Jamaica in three suitcases 
was involved as well as that the Appellant was the "financier 
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,e., the man who provides the capital to finance that crime. 
1e registration granted in 1981 was subsequent to the 
mvictions but prior to another interesting conviction in 
stober 1981 for Attempting to Obstruct Justice by giving a 
ilse name to a police officer. The Tribunal gathers that the 
ist offence had to do with the use by the Appellant of some 
cher persons driver's licence while his own licence was under 
ispension (as it remains at the present time, by the way) - an 
‘fence which we understand is sufficiently common as to 
cessitate an expensive revision of the driver's licensing 
‘Tangements in this Province whereby in future years our 
lotographs will appear upon our licences. The only one of the 
ove Criminal convictions, as well as numerous other Highway 
raffic Act convictions which the Appellant referred to in the 
iswers given by him in either the 1981 or 1983 applications 
is the conviction relating to drugs, which he inaccurately 
ferred to (in the 1983 application) as (sic) "Under the Food 
id Drug Act, I was convicted for the possession of 

irijuana'’. This was the wrong federal statute, he was 
ttually convicted under the Section 4(2) of the Narcotics 
mtrol Act of Possession of a Narcotic for the Purposes of 
‘afficking. 


- He also failed to make any disclosure whatsoever, in 
81 or 1983, of numerous and serious unpaid judgments against 
m as required by question six contained in the application 
rm . 


These said judgments included, inter alia, one in 
ivour of H.M. the Queen relating to a $500.00 surety bond 
rfeited. 


There is little doubt that the Appellant is currently 
lite unfit for registration as a real estate salesman and that 
ie Registrar's Proposal is quite proper in respect of the 
plicant's past conduct as it relates both to financial 
sponsibility as well as to integrity and honesty. It may be 
served additionally that the suspension of his driver's 
cence currently in effect would also have a seriously 
bilitating effect upon his ability to function as a real 
state salesman. 


But what interests the Tribunal the most is (firstly) 
w such an applicant as the present Appellant was able to 
icceed in the past, with such a record as his, in obtaining 
gistration on the basis of what amounted to a fraudulent 
pplication and (secondly) how dramatically the screening 
tthods available to Registrar have improved in recent months. 
le latter observation will serve as a warning to others. 
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The Tribunal notes additionally, and with approval, 
the Assistant Registrar's remarks, contained in his testimony, 
that in any case where an applicant for registration makes ful 
and candid disclosures of his or her past difficulties, where 
they exist, such disclosure would not automatically result in 
the rejection of his or her application but that the Registra1 
in all probability would have called in such an applicant for 
an interview during which a rational and amicable attempt wou! 
have been made to reconcile the facts of the applicant's case 
with his or her legitimate aspirations and if possible hammer 
out a workable working arrangement. 


The Tribunal also notes in passing the provisions of 
Section 10 of the Real Estate and Business Brokers Act: 


10. A further applicaton for registration 
may be made upon new and other evidence 
or where it is clear that material 
circumstances have changed. 


The Tribunal hopes that the above Section will offer 
the Appellant some hope that by reforming his ways and 
discharging his debts the possibility of a brighter future 
should not be beyond the scope of his reasonable ambition. 


In the meantime, by virtue of the authority vested i 
it under Section 9(4) of the Real Estate and Business Brokers 
Act, the Tribunal directs the Registrar to carry out his 
Proposal. 


33-1134A 
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JOSEPH A. MORRISSEY 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR OF REAL ESTATE AND BUSINESS BROKERS 


TO REFUSE REGISTRATION 


[RIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
JOSEPH STRUNG, MEMBER 


SOUNSEL: JOSEPH A. MORRISSEY, appearing in person 
STEPHEN AUSTIN, representing the Respondent 


MATE OF 
IEARING: 16th November, 1984 


DECISION AND ORDER (CONSENT) 


UPON the application to the Tribunal by the 
ippellant Joseph A. Morrissey and the Respondent for 
issuance of a Consent Order of the Tribunal pursuant to 
ection 4 of the Statutory Powers Procedure Act, R.S.O. 
1980, Chapter 484, and having read the Consent dated the 
.6th day of November, 1984 to the disposition of the 
sroceedings without a hearing as evidenced by the execution 
shereof by the Appellant Joseph A. Morrissey, and by the 
‘tespondent, filed and attached hereto. 


NOW THEREFORE this Tribunal doth order that the 
rroceedings in this matter be and the same are hereby 
lisposed of without a hearing as against the Appellant, 
Joseph A. Morrissey on the basis of the terms and conditions 
ind Agreement set out in the Consent attached hereto and 
which is expressly made a part of this Order and Decision. 
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RONALD W. NORTHOVER 


APPEAL FROM A PROPOSAL OF THE REGISTRAR 
OF REAL ESTATE AND BUSINESS BROKERS 


TO REFUSE TO GRANT REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
WILLIAM J. BINGLEY, MEMBER 


COUNSEL: L. G. FRANKS, agent for Ronald W. Northover 
STEPHEN AUSTIN, representing the Respondent 


DATE OF 
HEARING: 16th May 1984 


REASONS FOR DECISION AND ORDER 


The Appellant, a man of 60-odd years, had an 
unblemished record as a registered real estate salesman. He 
left that industry (in respect of which his registration 
lapsed) to enter another regulated industry becoming a 
registered builder under the Ontario New Home Warranties Plan 
Act - with disastrous consequences in that at the end of one 
year he had defaulted on four construction contracts in respe 
of which the Guarantee Fund established under the Ontario New 
Home Warranty Plan Act lost some $14,000. His registration a 
a builder was revoked; his indebtedness to the New Home 
Warranty Program remains outstanding. And now he appeals fro 
the refusal of the Registrar of Real Estate and Business 
Brokers to re-register him for so long as his debt to the 
Warranty Program rests unpaid. 


The Tribunal finds itself with no option other than 
uphold the Registrar's Proposal. This is not because it look 
upon Mr. Northover with a particularly dire feeling of 
disapproval. It is prepared to concede that he has to some 
extent, quite possibly to a considerable extent, been the 
victim of bad luck, unfortunate circumstances or factors beyo 
his control. But the overriding consideration here is the 
question of policy and the question of public perception of t 
policies which will be followed and used as guidelines by the 
various Registrars who are charged with the responsibility of 
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-esiding over the various industries all coming within the 
irisdiction of the Ministry of Consumer and Commercial 
slations. 


The overriding consideration in this case has to do 
th whether a person will be granted registration who has 
teady established an extremely unsatisfactory record in one 
- the other industries. Now we have great sympathy for a 
rson who has reached the age of sixty, who has entered the 
wventh decade of life, and who is trying to find a way of 
1intaining himself and his dependents. We feel it is a great 
tty that Mr. Northover is not going to be permitted to act as 
real estate salesman. If the facts were otherwise than as 
ey have been disclosed by the evidence which has been set 
fore us, we would be extremely reluctant indeed to interfere 
th his ability to support himself. But the decisions of this 
‘ibunal are reported and circulated very widely throughout the 
ovince and particularly among those who practice in the 
tious regulated industries. In this case, if this appeal 
re allowed, the Tribunal would be sending a signal to the 
fect that individuals who owe large sums of money to a 
jarantee fund which has been established in one of the 
iterrelated industries may yet be permitted to go into another 
dustry notwithstanding those undischarged obligations. It 
uld be as though, to set before you a rather gross analogy, a 
rson could go into a department store, run up and then refuse 
' otherwise fail to pay a debt in one department of the store 
id then go into another department or another branch of the 
me establishment and receive credit. It would not be 
propriate. 


There is also the question of Mr. Northover's capacity 
) handle money or the likelihood that he would be likely to 
ndle money with integrity or in a way which would be 
itisfactory to the Registrar. 


The Tribunal wishes to make it entirely clear to Mr. 
anks that it is obliged to him for his attendance. He has 
peared and said as much as he could on his friend's behalf. 

» regret our inability to help Mr. Northover but the 
gistrar's Proposal seems eminently proper to the Tribunal and 
- has no alternative but to uphold it. 


pen dad by virtue of the authority vested in it 


der Section 9(4) of the Real Estate and Business Brokers Act, 
ie Tribunal directs the Registrar to carry out his Proposal. 


-1008A 
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GREGORY J. O'BRIEN 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR OF REAL ESTATE AND BUSINESS BROKERS 


TO REFUSE REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
DWIGHT LANDON, MEMBER 


COUNSEL: FREDERICK L. CARRUTHERS, representing the Appellar 
STEPHEN AUSTIN, representing the Responde 


DATE OF 
HEARING: 5th July, 1984 


DECISION AND ORDER 


UPON the application to the Tribunal by the Appellant 
Gregory J. O'Brien, and the Respondent for issuance of a 
Consent Order of the Tribunal pursuant to Section 4 of the 
Statutory Powers Procedure Act, R.S.O. 1980, Chapter 484, an 
having read the Consent Order dated the 4th July, 1984 to the 
disposition of the proceedings without a hearing as evidencec 
by the execution thereof by the Appellant Gregory J. O'Brien, 
and by the Respondent, of a letter of agreement being Exhibit 
executed 5th July, 1984, filed and attached hereto. 


NOW THEREFORE this Tribunal doth Order that the proceedir 
in this matter be and the same are hereby disposed of without 
hearing as against the Appellant, Gregory J. O'Brien on the 
basis of the terms and conditions and Agreement set out in tl 
Consent order attached hereto and which is expressly made a 
part of this Order and Decision. 


35-1060A 


29D 


tly 4, 1984 


r. Frederick L. Carruthers 
arrister and Solicitor 
site 1405 

30 University Avenue 
dronto, Ontario 

9G 1V6 


2ar Sir: 


2: Gregory J. O'Brien 
Proposal to refuse registration as real estate 
salesman 


Hearing - July 5, 1984 


Irther to your telephone conversation with Mr. S. Austin, 
ivision Counsel of July 4, 1984, I would like to confirm the 
\llowing points: 


Gregory O'Brien hereby consents to the Registrar 
carrying out his Proposal dated February 
24/84. 


. You have advised, on behalf of your client, 
that your client will be fully discharged 
from Parole Supervision on May 17, 1985. 


Your client completed all education 
requirements approved by Registrar, as 
provided in section 14 of Regulation 891, 
R.R.O. 1980, on October 11, 1983, with the 
Ontario Real Estate Association. 


Accordingly, pursuant to section 14(2) of 
the Regulations, your client would be 
required to pass the written examination(s) 
approved by the Registrar after October ll, 
1984. However, your client would not be 
required to retake the required course(s) of 
study approved by the Registrar until after 
Bort i li, .lL9S85. 


It is agreed that should your client retake 
and pass the written examination(s) approved 
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by the Registrar after March 11, 1985 but 
before April 11, 1985, the Registrar would 
be prepared to consider a further 
application for registration from Gregory J. 
O'Brien, pursuant to section 10 of the Real 
Estate and Business Brokers Act, on or 
immediately after May 17, 1985, provided 
that Gregory J. O'Brien is fully discharged 
from Parole Supervision by that effective 
date. 


6. Further, in support of a further application 
for registration as hereinbefore mentioned, 
Gregory J. O'Brien will be required to 
submit to the Registrar satisfactory 
evidence, in the form of two credible 
character references from sources unrelated 
to him (a physician and lawyer) who are 
completely familiar with his personal 
situation, that he no longer suffers from 
addiction to alcohol. 


Yours truly, 


signed: J. R. Cook 
J22R2 7Gook 
Registrar 
Real Estate and Business Brokers Act 


SAA: gh 

I, Gregory J. O'Brien, hereby acknowledge that I have read the 
above-noted terms and conditions, which have been explained tc 
me by my counsel and fully understand and agree to the same 


being incorporated into a Consent Order to be issued by the 
Commercial Registration Appeal Tribunal on July 5, 1984. 


signed: G. O'Brien, July 5 
Gregory J. O'Brien 


35-1060A 
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OUTHCOVE INVESTMENTS INC. and. 
ARY R. McCOLL and 
AM CHIANELLI 


APPEAL FROM THE ORDER OF THE 


REGISTRAR UNDER THE REAL ESTATE AND BUSINESS BROKERS 
ACT 


TO CEASE IMMEDIATELY MISLEADING ADVERTISING 
RIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 


HELEN J. MORNINGSTAR, MEMBER 
FRANK BELL, MEMBER 


OUNSEL: GARY R. McCOLL, on behalf of himself and all 
Appellants herein 


STEPHEN AUSTIN, representing the Respondent 


ATE OF 
EARING: 22nd October, 1984 


DECISION AND ORDER 


PON this matter coming before the Commercial Registration 
ppeal Trubunal on the 22nd day of October, 1984; 


ND UPON the Appellant, Gary R. McColl, on behalf of himself 

nd all the other Appellants herein withdrawing this appeal, 

nd by virtue of the authority vested in it by Section 9 of the 
eal Estate and Business Brokers Act, the Tribunal orders that 
he Registrar's Order, dated April 25, 1984, become final. 


9-0847A 
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JOHN RICHARD LELAND TEW 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR OF REAL ESTATE AND BUSINESS BROKERS 


TO REFUSE TO GRANT REGISTRATION 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
HARRY L. SINGER, MEMBER 
WILLIAM J. BINGLEY, MEMBER 


COUNSEL: WAYNE HOLMES, representing the Appellant 
STEPHEN MARTIN, representing the Respondent 


DATE OF 
HEARING: 5th September, 1984 


REASONS FOR DECISION AND ORDER 


This has been an interesting case in at least one 
aspect, in that it discloses an apparent flaw in the 
Registrar's standard form of application for registration or 
renewal, the result of which is that it seems to make it 
possible for an applicant to have a separate identity from th 
of what one might call a personal corporation through and by 
means of which he had been carrying on business or otherwise 
carrying on exceptionably at a prior time in his past. 


Question 4 of the form reads: 

a) Are you registered, or have you 
ever been registered, under this or any 
other Acts? If yes, give full 
particulars. NOTE: "Any other Acts" 
pertains to those Acts listed on page 
one of this form and any other Acts 
requiring registration under any 
provincial statute. 


b) Have you ever had a licence or 
registration of any kind refused, 
suspended, revoked or cancelled? If 
yes, give full particulars. NOTE: "Of 
any kind" includes driver's licence, or 
any other licence, permit or 
registration issued by any government 
body. 
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Jluestion 6 of the form reads: 


Are there any unpaid judgements 
outstanding against you? If yes, submit a 
copy of each judgement. State amount 


outstanding and repayment arrangements on 
separate sheet. 


YES NO 


In each case the Appellant, as applicant for a real 
state salesperson's registration answered the question "no" 
ind he was quite possibly justified in so doing because it was 
ot Mr. Tew but Tew Travel Inc. which had a large judgment 
egistered against it and which had previously been registered 
nd which registration had previously either been revoked, 
uspended or cancelled. In fact the registration had been 
Oluntarily cancelled and that the compensation fund 
stablished under the Travel Industry Act sustained a loss of 
ome $17,517.10 due to the defaults of Tew Travel Inc. to its 
ustomers in circumstances the Tribunal considers most 
nadmirable. 


The Registrar of Real Estate and Business Brokers 
estified that it was not the Appellant's minor criminal record 
hich concerned him but his non-disclosure of the financial 
atters. The Appellant argued that he had not committed the 
ffence of non-disclosure. 


The Tribunal holds that notwithstanding the technical 
tT exact accuracy of this assertion, the provisions of Section 
(1)(a) and (b) are sufficiently flexible as to permit the 
egistrar's Proposal to succeed. 


The words “reasonable grounds for belief" refer to the 
elief of the Registrar, or on appeal, pursuant to Section 9(4) 
f the Act, the belief or opinion of the Tribunal. 


The words “past conduct of the applicant" in the 
tibunal's opinion (as evidently they were, as well, in that of 
he Registrar) include his past conduct as sole officer and 
irector - in short, as operator - of Tew Travel Inc. which, as 
e have indicated, was what might be called a "personal 
Ompany", i.e., in the sense that it was a company that was a 
ere extension of himself or a corporate shell or a corporate 
ntity functioning protectively for him. 


300 


Perhaps the nub of the question for us to decide is 
whether or not the Tribunal will accept what we might call th 
legal fiction of a separation between the entity of Tew's 
Company and the entity of Tew personally. For some purposes, 
the separateness of two entities such as these is no doubt an 
unimpeachable proposition. But not, in the opinion of the 
Tribunal, for the purposes of Section 6(1). 


The highly colourable record of Tew Travel Inc., whi 
was directed and presided over and operated by Tew the man, 
attaches to Tew personally because of the nature and quality 
his association with Tew Travel Inc. Be it noted that in 
another case a director or officer of a Company might not be 
similiarly found to be effected, depending on the specific 
facts of “it. 


In the Tribunal's opinion, and it so finds, Mr. Tew 
not fit for registration on the grounds set forth by the 
Registrar at both subparagraphs (a) and (b) of his Reasons fo 
Proposal because of the close nature of his involvement and 
association with Tew Travel Inc. which certainly would not ha 
been granted registration under the Real Estate and Business 
Brokers Act had it been the Applicant. 


It is a pity that the facts concerning the Applicant 
involvement with Tew Travel Inc. did not come to the 
Registrar's attention before Mr. Tew had laid out time and 
money, in taking and passing the Real Estate salesperson's 
course, and Mr. Tew's misfortune was probably in large measur 
due to the form's failure to contemplate the particular 
situation which has arisen in this case. There seems to have 
been a misunderstanding. Perhaps if Mr. Tew had had a little 
more imagination he would have disclosed his involvement with 
Tew Travel Inc. to Mr. Coleclough earlier than he did and 
before it came to Mr. Coleclough's attention as it did. It 
would have been a very candid thing to do. Perhaps more cand 
than reasonable. We don't know. 


However, the Tribunal finds that Mr. Tew's past 
conduct - as the mind behind and/or the person responsible fo 
Tew Travel Inc., which disappeared in view of circumstances 
which left - the compensation fund established under the 
Travel Industry Act at a loss for some $17,500.00 - has been 
such as'to fully justify the Registrar's decision which the 
Tribunal certainly does not see fit to interfere with. 
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The Tribunal has heard no mention during the course of 
. Tew's testimony or otherwise of the possible repayment of 
ie amount lost by the Travel Industry Compensation Fund. 
e Tribunal would remind the Appellant of the provisions of 
ction 10 of the Real Estate and Business Brokers Act. 


We do not know what the Registrar's attitude would 
/ towards the Appellant if the amount lost by the Travel 
dustry Compensation Fund were repaid. Perhaps the parties 
uld canvass this at a later date at their mutual 
mvenience. However, for the present and pursuant to and by 
rtue of the authority vested in it under Section 9(4) of the 
al Estate and Business Brokers Act, the Tribunal directs the 
gistrar to carry out his Proposal. 


By way of what we would call an obiter dictum - and 
thing more because the Tribunal would not overstep its 
tisdiction - we would suggest that the Registrar consider the 
endment of his form so as to avoid for the future the kind of 
oblem or misunderstanding which has been evident in this case. 
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ALITOURS INC. 


APPEAL FROM A DECISION OF THE BOARD OF TRUSTEES 
UNDER THE TRAVEL INDUSTRY ACT 


DETERMINING CLAIM NOT ELIGIBLE FOR PAYMENT 


TRIBUNAL: MARY JANE BINKS RICE, Q.C., VICE-CHAIRMAN AS CHAIRM 
BARBARA J. SHAND, MEMBER 
ART GARNER, MEMBER 


COUNSEL: CHRISTOPHER D. BREDT and 
ROBERT BELL, representing the Appellant 


MICHAEL D. LIPTON, Q.C., representing the Responden 


DATE OF 
HEARING: 24th September, 1984 


TRIBUNAL RULING AND REASONS 


The Appellant Alitours Inc. is registered under The 
Travel Industry Act as a travel wholesaler. Chieftain Holiday 
Ltd. was a travel wholesaler which went into receivership 
November 1983. In essence Alitours Inc. paid a deposit for 
travel services of $50,000.00 to Chieftain Holidays Ltd. prior 
to the receivership and applied to the Board in April of 1984 
for compensation. 


It is agreed by both counsel for the Appellant and tt 
Board that the money was a deposit and it was not consumer's 
money. 


Counsel for the parties have agreed that a preliminar 
question of law should be determined by the Tribunal. Is 
Alitours Inc. a "client" within section 15 and therefore 
entitled to compensation. It is clear that section 15(2) 
precludes compensation to the Appellant on that basis. The 
Tribunal is of the opinion that section 15(2) delineates the 
entitlement of travel agents and if the Appellant fails to con 
within that section, it cannot by an expanded definition of 
client come within the definition of section 15 subsection (1) 


We are of the opinion that the deletion in the 
Regulation in November 1982 of the phrase “subject to 
subsection (2)" does not extend the entitlement of travel 
wholesalers to compensation. We find that the Appellant is 1% 
a client pursuant to section 15(1). The answer to the questi 
is in the negative. 


37-1087A 
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ANILA INTERNATIONAL TRAVEL AGENCY LTD. 


APPEAL FROM AN ORDER AND PROPOSAL OF THE 
REGISTRAR UNDER THE TRAVEL INDUSTRY ACT 


TO TEMPORARILY SUSPEND THE REGISTRATIONS 
TO REVOKE THE REGISTRATIONS 


MANILA INTERNATIONAL TRAVEL AGENCY LTD., Appellant 
THE REGISTRAR UNDER THE TRAVEL INDUSTRY ACT, Respondent 


.IBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN, AS CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
GLORIA ANEVICH, MEMBER 


'UNSEL: ISABELLE RAMOS, its agent 


A.N. MAJAINA, representing the Respondent 


TE OF 
‘ARING: 12th December, 1984 


ADJOURNMENT AND ORDER 


ON the matter coming before the Tribunal and upon 
mmencement of the hearing and 


ON the request for an adjournment by the Appellant and the 
mcurrence of counsel for the Registrar subject to certain 
‘nditions, the Tribunal Orders as follows: 


ie temporary suspension is hereby extended indefinitely until 
@ matter is brought forward for hearing by the Tribunal and 
feteby concluded. The Registrant, Manila International 

lavel Agency Ltd. shall not at any time or under any 
ccumstances directly or indirectly carry on any new business 
jbsequent to the date of the Registrar's Order of November 

', 1984 and while this ORDER is in effect, 


i 
i 





‘is hearing is adjourned sine die to be brought back on 3 
7s' notice one Party to another. 
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MAHESH PARIKH and BHARAT CHOKSHI operating as 
ASIA TRAVELS 


APPEAL FROM A PROPOSAL OF THE 
REGISTRAR UNDER THE TRAVEL INDUSTRY ACT 


TO REVOKE THE REGISTRATION AS TRAVEL AGENT 


TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 
KENNETH VAN HAMME, MEMBER 
KEITH COPPARD, MEMBER 


COUNSEL: ALAWI MOHIDEEN, representing the Appellants 
A. N. MAJAINA, representing the Respondent 


DATE OF 
HEARING: 13th December, 1984 


ADJOURNMENT AND ORDER 


UPON the matter coming before the Tribunal and upon commencem 
of the hearing and , 


UPON the request for an adjournment by counsel for the Appell 
and the concurrence of counsel for the Registrar subject to 
certain conditions, the Tribunal Orders as follows: 


The temporary suspension herein is hereby extended indefinite 
until the matter is brought forward for hearing by the Tribur 
and thereby concluded. The Registrant Asia Travels shall not 
at any time or under any circumstances, directly or indirect] 
carry on any new business subsequent to the date of the 
Registrar's Order of November 23, 1984 and while this ORDER i 
in effect, 


This hearing is adjourned to a date to be determined without 
delay by the Registrar of the Tribunal. 


38-1117A 
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\CK B. AND DONA C. LEUE 


APPEAL FROM THE DECISIONS OF THE 
BOARD OF TRUSTEES UNDER THE TRAVEL INDUSTRY ACT 
DETERMINING CLAIMS OF THE CLAIMANTS 


TO BE NOT ELIGIBLE FOR PAYMENT 


y RE: PROFESSIONAL SEMINAR CONSULTANTS LTD. and 
ASSOCIATED BUILDING INDUSTRY OF NORTHERN CALIFORNIA 


.IBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
WATSON W. EVANS, MEMBER 
MARGARET DONALD, MEMBER 


JUNSEL: SAMUEL R. RICKETT, representing the Appellants 


MICHAEL D. LIPTON, Q.C., representing the Respondent 


ITE OF 22nd, 23rd, 26th-29th, July 1982 
ARING: 3lst May, 1984 
lst, 4th, 5th, June, 1984 


REASONS FOR DECISION AND ORDER 


IRPORATE FINDINGS: 
Professional Seminar Consultants, Ltd. (PSCL) is a 
inadian corporation incorporated on the 5th February 1971. 


PSCL was registered under the Travel Industry Act of 
tario commencing 29th August, 1975. The registration was 
tminated on the 15th April, 1977 and continues to be 
rminated. PSCL was a participant in the Compensation Fund 
der the Act until 15th April, 1977 and is no longer a 
rticipant in the Fund. 


An Annual Summary return under the Canada Corporations 
tt (Ex. 9) filed 9th June, 1976, shows as of 3lst March, 1976: 


Mailing address and postal address of Head Office: 
261 Montreal Road 
Ottawa, Ont. (Ottawa) 
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Director's names and postal addresses: 
Marvin Weisberg (Weisberg) 
118-17 Union Turnpike 
Forest Hills, N.Y. 


Howard Byrman(sic) (Bryman) 
3978 Carrel Blvd. 
Oceanside, N.Y. 


Edward Notkin 
8610 - N.W. 12th Street 
Plantation, Florida 


An Annual Information Return under the Ontario 
Corporations Information Act as of Feb. 5th, 1976 shows PSCL: 
Mailing address of: 
3194 Lawson Blvd. 
Oceanside, N.Y. (Oceanside-3194) 
Directors as set out in Ex.9 above. 


A letterhead (PSC logo - Ottawa address) of PSCL 
(Ex.10 27 August 1976) shows the name of the company as follow 


-'Professional' superimposed on an globe with a large blue P. 
‘Seminars’ on such a S, 
‘Consultants’ on such a C, (PSC Logo) 

and Ltd. outside the logo. 
-under that name: 

"Liaison for International Professional Education 

New York.Ottawa.Paris" 
-at the top right corner the address: 
Tel: 613-741-3700 

261 Montreal Road, 

Ottawa, Ontario (Ottawa) 
-across the bottom of the letterhead: 

"International Congresses.Scientific Meetings. 

Clinical Study Tours" 
Another format (Ex.88b, 6 December 1976) of the above 
has 3 addresses as in Ex. 96. 
Another format of the letterhead (Ex.13B April 14, 

1977) (Ottawa address below name-no PSC logo) does not have th 
PSC logo; a different version of this letterhead (Ex.13A April 
15, 1977) has New York and Paris blanked out. Another letter 
of PSCL (Ex.15, 15 October 1976) has no letterhead. 
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Another letterhead (triple address - no PSC logo) of 
SCL (Ex. 96) of 22nd February 1977 has 
deleted "Paris" and inserted "San Francisco. Tokyo" 
/ at the top corner: 
"Please reply to: 
261 Montreal Road, Suite 204 
Ottawa, Ont. Canada 


tel: (613) 741-3700 (Ottawa) 
3194 Lawson Blvd. 
Oceanside, N.Y. (Oceanside 3194) 





tel: (516) 764-5100 
1255> Post? St. 
San Franciso, California (Post S.F.) 
tel: (415)673-3850 
at the bottom left, a logo with: 
“Member American Society of Travel Agents" 
across the bottom: 
International Congresses.Professional Association 
Study Tours.Group Travel Specialists 3 


Professional Seminar Consultants Inc. (PSCI) is a U.S. 
orporation with a mailing address of: 


"Marvin Weisberg, (Weisberg) 
3194 Lawson Blvd., 
Oceanside, N.Y.". (Oceanside 3194) 


PSCI had a letterhead (Ex.19a 15 April 1975, Ex.19b 
June 1976) identical to PSCL, except as to "Inc." outside the 
SC logo, and address - Oceanside 3194. 


PSC Tours Inc. (PSCTI) is a U.S. Corporation with a 
ailing address: 
3200 Lawson Blvd. 
Oceanside, N.Y. (Oceanside 3200) 


PSCI and PSCTI were never registered nor participants 
n the Compensation Fund under the Travel Industry Act of 
ntario. 


| Daniel E. Collins (Collins), who in 1973 had been 
nairman of the Travel Committee of the Bar Association of San 
rancisco, acted initially with PSCI Oceanside 3194 stationery 
Exs. 19a April 15, 1975, 19b June 8, 1976). He utilized the 
an Francisco address of 1255 Post Street, (Post S.F.) which 


as an office of minimal facilities. 


| 
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The Tribunal is of the opinion Professional Seminar 
Consultants (PSC) would appear to be a roof (umbrella) 
organisation under which various corporations acted in name or 
concert with respect to general tour arrangements with 
suppliers. 


PSC was reorganized effective July 1, 1976: 
'' (Bryman)' will own all stock in PSC Ltd. Canada, California 
and Toyko. PSC New York and PSC Europe will be individually 
owned by others as well as PSC Tours Inc.... We will still 
operate under one roof...Dan Collins will be calling you 
regarding these programs." (Excerpt from Bryman letter - See 
Ex.76 - May 19, 1976). It took a while for the reorganization 
to be delineated in stationery, etc., (see above exhibits of 
letterheads). 


BACKGROUND FACTS HEREIN 

Associated Building Industry of Northern California 
(ABI) is a non-profit organization organized to serve those in 
Northern California engaged in the building industry, in 
pied matters (Building Code, Regulations, recreation, 
etc. 


ABI was never registered under the Travel Industry Ac 
of Ontario nor a participant in the Compensation Fund. 


In April 1974 some 100 California builders and 
families made a trip to Russia "in the first ABI sponsored USS 
Study Tour" with a Canadian (B.C.) teacher's group. 


Early in 1976 Collins initiated an agreement with 
Gordon Blackley (Blackley), Executive Vice-President of ABI 
with respect to a tour to Russia. The Tribunal is of the 
opinion that Blackley and ABI are synonymous in this matter. 


The Tribunal finds that Blackley was dealing with 
Bryman "who had a Canadian Travel Operation", and he was 
unaware of PSCI or PSTI. This finding is not a necessary 
determinant in this matter. | 


On 27th August 1976, Bryman wrote Blackley (PSC logo 
Ottawa address - Ex.10), "I have Dan Collins' letter of August 
24th, and needless to say I am delighted that you are once 
. again doing business with us...."" The arrangement is set out 
in a Memorandum to Bryman PSC from Blackley dated 18th 
February, 1977 (Ex. 12): 
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"....the following PROPOSAL REGARDING 
EXPENSES AND INCOME SO THAT I can get a 
better handle on the amount of income to 
the association these tours will 
generate - a question raised not 
infrequently by my board of directors. 


1. ABI will pay printing and mailing 
costs of $1,223.78 (cost breakdown 
accompanied my 1/31/77 letter) 


2. ABI to receive cash equivalent of 
1/40th of tour selling price for each 
tour participant = $32.35 per head. 


3. ABI to receive $25.00 seminar fees. 


4. Gordon & Rebecca Blackley's 
participation in S.F. Bar Assoc. 
Group Tour complementary. 


If we get 60 people on the tour, and 
of (sic) half of them pay the seminar fee, 
about $1,400 would be generated for the 
ABI - a sum which would help convince my 
directors that allowing me to get involved 
in the tour business every two years or so 
maybe isn't such a bad idea after 
all. rl 


An awareness by members of ABI and related persons 
ith respect to a tour plan came about by the receipt of one or 
lore items from a packet of 3 documents. (I-II-I11) 
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(Ex. 11lA and 22LE1 
Ls An “ATTENTION: CALIFORNIA NAHB MEMBERS" letter of 
information on the Letterhead of ABI (Ex. 11A) stating inter 


alia: 


"We are pleased to announce Phase 2 of 
our Association sponsored Study Tours 
Abroad... 


In April 1974, more than 100 California 
builders and their families flew from San 
Francisco to Russia in the first ABI 
Sponsored USSR Study Tour. 


Working with PROFESSIONAL SEMINAR 
CONSULTANTS, the same organization which 
served us so well in 1974... 


.--$1,295 (+15% tax & tips) for the 
travel and accomodations plus $25.00 for 
the Conferences and Seminars portion of 
the study tour... 


Detailed trip information and visa 
application forms will be sent to you 
upon receipt of your deposit. Should you 
require additonal information please 
contact: 


PROFESSIONAL SEMINAR CONSULTANTS, 1255 Post Street 
San Francisco, CA. Telephone(415)673 3850 


Sincerely, 
"Gordon Blackley" 


Gordon Blackley CAE 
Executive Vice President 


Sia 


a. A general colourful brochure (Ex.11Ci and 22 LE2) 
"TRANSCAUCASIAN ODYSSEY" 


ith the following specifics added: 


"INCLUDING BUILDING CONFERENCES 
YOUR INVITATION TO JOIN 
IN A SOVIET/AMERICAN 
CONSTRUCTION INDUSTRY STUDY TOUR SPONSORED BY 
ASSOCIATED BUILDING INDUSTRY 
FOR BUILDERS, THEIR FAMILIES AND FRIENDS" 


ind on the back page, in fine print relating to general provisions: 


eoeeosee*ee3eeee3s*seeseeecskeeeeeeseseeeeeeneeeeeesneee ee &@ @ 


RESPONSIBILITY: PSC Tours, Inc. and/or its Agent 
act(s) as Agent for the various companies whose 
accommodations..... 


ind at the botton: 
Program Arranged by: 


Professional Seminar Consultants Ltd. 
1255 Post Street, San Francisco, Ca. 


I REGISTRATION FORM (EX. 11B) 
ABI 
Professional Seminar Consultants Ltd. 
1255 Post St. 
San Francisco, Calif. 
Gentlemen: 
Please make the following reservations for me for 


the tour as sponsored by the ASSOCIATED BUILDING 
INDUSTRY OF NORTHERN CALIFORNIA. 


eeeaceevev0e2e02e2020@2@2 0828282802080 080880808088808080808028202820826880880 80 


a22 


PAYMENT (check one) 


Enclosed you will find my check for $ 
which represents full tuition and payment for m 
entire party. 


Enclosed you will find my cheque for $ 

which represents a deposit of $200.00 for each 
member of my party. I will pay the balance no 
later than six (6) weeks before the date of 
departure 


NOTE: Make all checks payable to the PROFESSIONAL 
SEMINAR CONSULTANTS LTD. Please read and sign the 
conditions on the reverse side so that we may 
process your reservation. 


(on reverse side) CONDITIONS 


SEMINARS: $25.00 Tuition Charge made payable to ABI " 


eeeoeee@ e@eeeoeeoeeeeeeeeeepeeeeeeeeeeeeeeeee @ 


Up to this time ABI through Blackley had performed 
many acts which a travel agent would in the ordinary course 
peform in arrangements for a tour, such as preparation of the 
above material, mailing list, receiving registrations, etc. 
Material was prepared by using as precedents material from 
other group tours with appropriate changes being made (See Ex 
14 and 18). 


All the details related to the trip are set out int 
above three documents and many relevant details are repeated 
each. 


SEQUENTIAL EVENTS: 


The packet came to the attention of Mr. Jack B. Leue 
(Leue) of Fair Oaks, California. Leuve was a member of the 
Sacramento Association. Leue on behalf of himself and his wi 
completed a REGISTRATION FORM and mailed it to Post S.F. 
together with a cheque payable to PSCI for $400.00. The cheq 
was processed by CIBC, Toronto Data Centre on 4th February, 
1977. 
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On or about, 2 February 1977, in an envelope from PSCL 
Ottawa, (Ex. 22LE6) Leue received a letter of acknowledgement 
(triple address - no PSC logo) (Ex. 22LE7) which stated: 


| : TOUR __ABI - RUSSIA 


reservation for the tour listed above....' 
Details respecting the trip are set out in the letter. 
The letter concluded 
"...if you require additional information please 
| do not hesitate to contact us . 
and was signed by Maureen De Lottinville, Office Manager. 
The Ottawa address reply box was ticked. 
Also enclosed were: 
- a colour photo sheet with PSC logo (Ex.22LE9) headed "Trip 
Information For" 
- trip insurance ("Trip Travel and Baggage Protector") 
application forms identified with PSC logo plus Insurance Dept. 
PSCI with a New York addressee and the cheque to be paid to 
PSCI (Ex.22LE8ABC) 
- an advice form respecting accompaniment directed to PSCL 
Wttawa (Ex.22LE10) 
- miscellaneous information sheets (Ex.22LE13A-B, 22LE14, 
22LE15) (some in English on one side French on other) 
| 





| 





On or about the 22nd February 1977, Leue received a 
(triple address - no PSC logo) letter with Ottawa address box 
ticked directed "TO ALL REGISTRANTS OF THE TRANSCAUCAS IAN 
ODYSSEY" stating inter alia the following "Your departure date 
is indicated on your billing enclosed". There was enclosed a 
bill as follows: 
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"PROFESSIONAL SEMINAR CONSULTANTS Ltd. 
Liaison for International Professional Education 
Mr. & Mrs. J.B. Leue 


STATEMENT 
TRANSCAUCASIAN ODYSSEY MAY 11, 1977 
Cost of tour $1295.00 
15% tax & service b74.525 
Registration fee 25.00 
Visa handling LO e00 
Total 1509.25 
INCREASE BOR os Xero / 2517.4 
Total 1545502 
Less deposit 200.00 x 2 PAID 
BALANCE DUE 1345.62 x $2691.24 DUE 

NOTE: 


FINAL PAYMENTS FOR ALL TRIPS 
ARE DUE NO LATER THAN SIX 
WEEKS BEFORE DATE OF DEPARTURE 
VANIER MEDICAL CENTRE 
261 MONTREAL ROAD, OTTAWA, ONTARIO K1L 8C7" 


On llth March, 1977, PSCL (triple address - no PSC 
logo) advised Leue - "Dear Participant" of the increase 
($36.37) in fare. 


On the 24th March Leue mailed to Ottawa a cheque 
payable to PSCI for $2,691.24. The cheque was deposited by 
PSCL and processed by CIBC, Toronto, Ontario, City. 


There was also a memo "VISA APPLICATION FORMS for 
the U.S.S.R." from PSCL (Ex.22LE19) which directed: | 

"Please enclose a check for $15.00 PER | 

PERSON payable to Professional Seminar 

Consultants Ltd. to cover the costs of 

the visa fee and visa handling charges." 
The form was in English with French on the reverse. On the l 
April, Leue mailed a cheque payable to PSCL for $30.00 for vi 
fee and handling charges. The cheque was processed in Toronto 
by CIBC. 


Leue did have knowledge that PSCL was a Canadian 
Company based in Ottawa. In the course of their dealings, Le 
telephoned Ottawa five times. This finding is not a necessar 
determinant in this matter. 


| oh Ws) 


On the 14th April, 1977, Leue was advised in a letter 
(Ex.22LE20a) (Ottawa address - no logo) postmarked Ottawa 
(Ex.22LE20c) addressed to "Dear Registrant" that "P.S.C. Ltd., 
has had its license revoked by the Ontario Ministry of Consumer 
ind Commercial Relations due to insolvency". Reasons were 
riven for the insolvency, and a direction to contact the 
finistry. 


A copy of this letter had been sent (jointly) to 
lackett, Grayson, Kay, Jackson, Blackley (Ex.13A). 


| The claim herein is based on a refusal by the Trustees 
‘o pay the claim for a refund of monies paid by the claimant, 
ander the Travel Industry Act. 





| 

REASONS HEREIN: 

The Tribunal is of the opinion that the legal 
orovision relevant to the resolution of the issues herein is 
3et out in Section 15 of the Schedule to the Regulations under 
the Travel Industry Act. For entitlement to a refund of moneys 
the claimant must bring himself within the provisions of 
Section 15(1), paragraph (1), namely: 





"A client who has made payment for travel 
services to a participant in Ontario..." 


| Counsel for the Respondent has argued that the 
Tribunal must determine "What is the law that governs the 
kontract" or (put in different terms), "What is the proper law 
of a contract". The Tribunal is of the opinion that this is 
not an issue that must necessarily be decided by it. It is not 
necessary that the Tribunal decide that the Ontario law of 
contract is applicable. What is to be decided is whether the 
claimant can bring himself within the compensation provisions 
of the Regulations under the Travel Industry Act. 


Whether there is entitlement to relief within another 
jurisdiction such as California is not relevant to the 

determination of the issue whether the claimant is entitled to 
telief under the law including statutory provisions of Ontario. 


| It is not a question of whether the Travel Industry 
Act of Ontario is the proper law which governs the contract 
telationship between the claimant and PSCL but whether under 
the Travel Industry Act, the claimant is entitled to a refund 
from PSCL. 
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What is required is that there be a contract for 
travel services between the claimant and the participant and 
that payment be made (to the participant) in Ontario. 


The Tribunal is of the opinion that the claimant was 
"client' of PSCL. 


The Tribunal finds that the relationship between the 
claimant and ABI was at all times member and association - th 
the action of ABI with respect to the tour, its ‘sponsorship’ 
of a study tour was of an association carrying out functions 
which the members as such had accepted in the ordinary course 
of having such relationship and being so represented. That t 
Claimant herein was not a member of the association is of no 
relevancy; he had placed himself in this matter in the positi 
of a member. 


It is clear from the letter of information, the 
brochure, the Registration Form that ABI made it clear that a 
relationship was to be established between the Claimant and 
PSCL: , 


"Working with Professional Seminar 
Consultant the same organization that 
served us..." 


"Please contact: Professional Seminar 
Consultants" 


"Program arranged by Professional 
Seminar Consultants Ltd." 


"Professional Seminar Consultants Ltd.' 
heading on Registration Form. 


"...cheques payable to Professional 
Seminar Consultants Ltd." 


It is noted that, though not a necessary determinant 
the total payment could be made to PSCL. 


The payment of $25.00 Tuition Charge is in keeping 
with the member-association relationship. 


The Tribunal is of the opinion that the actions of # 
herein do not constitute "carrying on the business of selling 
to the public travel services provided by another person". / 
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jid not intend its actions to be such, nor did the claimant 
inderstand its actions as such. The receipt by ABI of the 
525.00 seminar fee and other remuneration, direct and indirect, 
loes not make the actions a carrying on of business. 


ABI was acting on behalf of its members in respect of 
she tour. That the claimant perceived some obligation on the 
mart of ABI is a fact; the nature and extent of that obligation 
is not relevant to this claim under the Travel Industry Act of 
Intario. 


The Tribunal finds that ABI was not acting as a travel 
agent herein. Accordingly ABI was not an "unregistered" travel 
went. 


The Tribunal is of the opinion that the most 
significant item is the letter of acknowledgement (Ex.22LE/) ; 
yhatever lack of clarity there may have been upon the 
forwarding of the Registration Form as to with whom the 
relationship was to be established, it was dispelled upon 
receipt of this letter. It was PSCL operating in the matter 
from the Ottawa (Ontario) address. The Tribunal is not called 
ipon to determine issues that might have arisen had the matter 
>ome to an end after the mailing of the Registration Form; nor 
indeed after the receipt of the letter of acknowledgment. The 
issue, herein, is to be determined as of the default of the 
Jarticipant which occurred. 


When the claimant received Ex.22LE17(a) and 22LE17(b), 
and responded to the billing of PSCL in Ottawa (Ontario) by a 
sheque - a contractual relationship had been established 
metween the claimant and PSCL for the travel services 
theretofore established in total by the various 
sommunications. The Tribunal finds that the claimant (a 
slient) had contracted with a participant for travel services. 


The Tribunal finds that the claimant (client) made 

Payment to a participant. The cheques for: 

balance billed for 

increase in fare 
had clearly been paid to a participant in Ontario for the 
cheques had been mailed to the participant in Ontario as 
directed by the participant and negotiated in Ontario. 
The Tribunal is of the opinion that the claimant's deposit 
cheque having been forwarded (without being negotiated in 
California) on behalf of the claimant to Ontario where it was 
accepted and negotiated by a participant constituted payment to 
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a participant in Ontario. The Tribunal is of the opinion that 
there is no significance to be attached to the claimant having 
made the cheque payable to PSCI. 


The Tribunal is of the opinion that the claimant 
herein is a "client who has made payment to a participant in 
Ontario for travel services" and is accordingly entitled to 
claim for a refund of monies paid for travel services. 


In respect of the issue of disputes as to what 

constitutes a travel service, the Tribunal is of the opinion 

that: 
7 (a) Registration (tuition) fee in respect of direct 
educational aspect of a trip which are related to a 
vocation, profession, etc. is not a travel service; 
[any sum so claimed should be deducted from the amour 
claimed ] 


(b) Visa handling is not a travel service but is a 
service which is an adjunct service in a travel 
business operation; 

[any sum so claimed should be deducted from the amour 
claimed] 


(c) The provision of a travel wallet is not a travel 
service but the provision of an article useful but nc 
necessary in travel; 

[the sum of $13.00 therefor should be deducted from 
the amount claimed] 


(d) A tax is not travel service (a reiteration of tt 
Tribunal's earlier decision). 

[Herein the sum of $3.00 should be deducted from the 
amount claimed. ] 


(e) Payment of tips and gratuities are payments for 
travel services. Tips and gratuities are such an 
integral part of travelling that whether they are in 
fact to be paid at discretion, or form part of the 
charge of the service supplier, or even if they are i 
respect of travel where it is alleged that tips and 
gratuities are not accepted, or, required, or even 
forbidden, if they are included in the charge to the 
client, payment therefore is in fact payment for a 
travel service. 


The Tribunal reiterates its decision Re Battista 
Strand Holidays) 10 C.R.A.T. -156 and in Re Armstrong 
Lawson McKay Tours) 11 C.R.A.T. Ee bes 


Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Schedule to Regulation 938 under the 
Travel Industry Act, the Tribunal allows part of the claim, 
namely: $3,121.24 less $50.00 tuition fee - less $60.00 (2 x 
$15.00 + $30.00) visa handling fee - less $6.00 tax - less 
$26.00 wallets - and directs the Board of Trustees to pay the 
amount allowed. ) 


The Tribunal is of the opinion that the claim should 
be paid in U.S. Currency at the rate of exchange prevailing on 
the 15th April 1977. 


35-1020A 


DOUGLAS H. 


IN RE: 


TRIBUNAL: 


COUNSEL: 


DATE OF 
HEARING: 
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AND KATHRYN CALDWELL 

APPEAL FROM THE DECISIONS OF THE 

BOARD OF TRUSTEES UNDER THE TRAVEL INDUSTRY ACT 
DETERMINING CLAIMS OF THE CLAIMANTS 

TO BE NOT ELIGIBLE FOR PAYMENT 


PROFESSIONAL SEMINAR CONSULTANTS LTD. and 
ASSOCIATED BUILDING INDUSTRY OF NORTHERN CALIFORNI/ 


JOHN YAREMKO, Q.C., CHAIRMAN 

WATSON W. EVANS, MEMBER 

MARGARET DONALD, MEMBER 

SAMUEL R. RICKETT, representing the Appellants 
MICHAEL D. LIPTON, Q.C., representing the Responder 
22nd, 23rd, 26th-29th, July 1982 

3lst May, 1984 

lst, 4th, 5th, June, 1984 


REASONS FOR DECISION AND ORDER 


CORPORATE FINDINGS, BACKGROUND FACTS, AND SEQUENTIAL EVENTS: 

The corporate findings of the Tribunal relating to 
Professional Seminar Consultants, Ltd. (PSCL), Professional 
Seminar Consultants Inc. (PSCI) and PSC Tours Inc. (PSCTI), a1 
Professional Seminar Consultants (PSC) are as in the matter 0: 
Leue-Claimant in Re: Professional Seminar Consultants Ltd. an 
Associated Building Industry of Northern California attached 
hereto, background facts and the sequential events therein 
(except as to detail) are incorporated herein, except insofar 
as they are otherwise specifically described and/or 
distinguished. 


S21. 


SEQUENTIAL EVENTS: 


The colourful brochure also came to the attention of 
Mr. and Mrs. D.H. Caldwell (Caldwell) of Fair Oaks, 
california. Caldwell was not a member of ABI; he obtained a 
invitation and Registration Form through Leue-Claimant who was 
a member of the Sacramento Association. 


On the 21st January 1977, Caidwell on behalf of 
nimself and his wife completed a Registration Form and mailed 
it together with a cheque payable to PSCL for $400.00. The 
sheque was processed by CIBC, Toronto Data Centre. 


As had Claimant-Leue: 
- On or about, 2 February 1977, in an envelope from PSCL 
Jttawa, (Ex.23a) Caldwell received a letter (triple address - 
10 PSC logo) of acknowledgement (Ex.23b) which stated: 

og TOUR ABI - RUSSIA 


We were delighted to receive your cheque and 
reservation for the tour listed above...." 
Jetails respecting the trip are set out in the letter. 
[The letter concluded 
",..if you require additional information please 
do not hesitate to contact us 
and was signed by Maureen De Lottinville, Office Manager. 
[The Ottawa address reply box was ticked. 
Also enclosed were: 
- a colour photo sheet with PSC logo (Ex.23c) headed "Trip 
Information For" 
- trip insurance ("Trip Travel and Baggage Protector") 
application forms identified with PSC logo plus Insurance Dept. 
PSCI with a New York addressee and the cheque to be paid to 
mecl (Ex.23d) 
- miscellaneous information sheets (Exs. 23e, 23f, 23g, 23h, 
mj, 23k). Also note re filling Visa Applications (Ex.23i) 
(some in English on one side French on other) 


On or about the 22nd February 1977, Caldwell (as had 
Claimant-Leue) received a (triple address - no PSC logo) letter 
yith Ottawa address box ticked directed ‘'TO ALL REGISTRANTS OF 
THE TRANSCAUCASIAN ODYSSEY" stating inter alia the following 
"Your departure date is indicated on your billing enclosed". 
[here was enclosed a bill. 
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On March llth, 1977, PSCL (triple address) advised 
Caldwell - "Dear Participant" of the increase ($36.37) in fare 


Caldwell mailed to Ottawa a cheque payable to PSCI fc 
$2,661.24. The cheque was deposited by PSCL and processed by 
GIBC,. Toronto, Ontario, City. 


Caldwell received visa application forms (identified 
with Russian Travel Bureau Inc. New York) completed together 
with instruction sheet. The sheet referred to "passports..., 
valid..., returning to Canada" and "Visa handling fee...to PS( 
[The Tribunal notes that apparently inadverently the 
application form referred to Group Alameda City Dental] 

The form was in English with French on the reverse. Caldwell 
mailed 2 cheques payable to PSCL for $15.00 each. The cheques 
were deposited by PSCL and processed in Toronto by CIBC. 


On the 14th April, 1977, Caldwell was advised (as hac 
Leue-Claimant) in a letter (Ex.35) (Ottawa address) postmarkec 
Oceanside (Ex.36) addressed to "Dear Registrant" that "P.S.C. 
Ltd., has had its license revoked by the Ontario Ministry of 
Consumer and Commercial Relations due to insolvency". Reasons 
were given for the insolvency, and a direction to contact the 
Ministry. 


The claim herein is based on a refusal by the Trustee 
to pay the claim for a refund of monies paid by the claimant, 
under the Travel Industry Act. 


REASONS : 

Based on the Reasons set out in Leue-Claimant, the 
Tribunal is of the opinion that the claimant herein is a 
‘client who has made payment to a participant in Ontario for 
travel services" and is accordingly entitled to claim for a 
refund of monies paid for travel services. 


In respect of the issue of disputes as to what 
constitutes a travel service, the Tribunal adopts its decisior 
in Leue-Claimant. 


The Tribunal reiterates its decision Re Battista 
p.156 and in Re Armstrong 
aoe. 





Oi 


Accordingly by virtue of the authority vested in it 
inder Section 16(3) of the Schedule to Regulation 938 under the 
‘ravel Industry Act, the Tribunal allows part of the claim, 
aamely: $3,091.24 less $50.00 tuition fee - less $30.00 (2 x 
5.00) visa handling fee - less $6.00 tax - less $26.00 wallets 
- and directs the Board of Trustees to pay the amount allowed. 


The Tribunal is of the opinion that the claim should 


ye paid in U.S. Currency at the rate of exchange prevailing on 
the 15th April 1977. 


35-1038A 
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W.F. GAEUMAN 


APPEAL FROM THE DECISIONS OF THE 
BOARD OF TRUSTEES UNDER THE TRAVEL INDUSTRY ACT 
DETERMINING CLAIMS OF THE CLAIMANTS 


TO BE NOT ELIGIBLE FOR PAYMENT 


IN RE: PROFESSIONAL SEMINAR CONSULTANTS LTD. and 
ASSOCIATED BUILDING INDUSTRY OF NORTHERN CALIFORNIA 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
WATSON W. EVANS, MEMBER 
MARGARET DONALD, MEMBER 


COUNSEL: SAMUEL R. RICKETT, representing the Appellants 


} 
} 


MICHAEL D. LIPTON, Q.C., representing the Responden 


DATE OF 22nd, Zarda, '26th=29th, July 19382 
HEARING: 3lst May, 1984 
lst 4th. Sth June, 1984 


REASONS FOR DECISION AND ORDER 
CORPORATE FINDINGS, BACKGROUND FACTS, AND SEQUENTIAL EVENTS: 


The corporate findings of the Tribunal relating to 
Professional Seminar Consultants, Ltd. (PSCL), Professional 
Seminar Consultants Inc. (PSCI) and PSC Tours Inc. (PSCTI), ar 
Professional Seminar Consultants (PSC) are as in the matter of 
Leue-Claimant in Re: Professional Seminar Consultants Ltd. anc 
Associated Building Industry of Northern California attached 
hereto, background facts and the sequential events therein | 
(except as to detail) are incorporated herein, except insofar 
as they are otherwise specifically described and/or 
distinguished. 
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SEQUENTIAL EVENTS: 


The colourful brochure also came to the attention of 
Nilliam F. Gaeuman (Gaeuman) of Oberlin, Ohio. Gaeuman was not 
a member of ABI; he was a member of the National Organization 
and a life director thereof. He got notice through a brochure 
and obtained an invitation and Registration Form. 


On or about 3rd February 1977, Gaeuman on behalf of 
himself and his wife issued a cheque payable to PSCL for 
$400.00. The cheque was deposited by PSCL and processed by 
CIBC, Toronto Data Centre. 


On or about the 22nd February 1977, Gaeuman (as had 
Claimant-Leue) received a (triple address - no PSC logo) letter 
(Ex.37) with Ottawa address box ticked directed "TO ALL 
REGISTRANTS OF THE TRANSCAUCASIAN ODYSSEY" stating inter alia 
the following ‘Your departure date is indicated on your billing 
enclosed". There was enclosed a bill (Ex.40). 


PROFESSIONAL SEMINAR CONSULTANTS Ltd. 
Liaison for International Professional Education 
Mr. & Mrs. W. Gaeuman 


STATEMENT 
TRANSCAUCASIAN ODYSSEY MAY 11, 1977 NEW YORK 
Cost of tour $ 995.00 
15% tax & service 149.25 
Registration fee 25.00 
Visa handling 15.00 
Total 1184.25 
INCREASE 200.37 x 2 PAID 
Total : 
Less deposit 3637 AX 2 yh eee 
BALANCE DUE 1020.62 x $2041.24 DUE 
NOTE: 


FINAL PAYMENTS FOR ALL TRIPS 
ARE DUE NO LATER THAN SIX 
WEEKS BEFORE DATE OF DEPARTURE 
VANIER MEDICAL CENTRE 
261 MONTREAL ROAD, OTTAWA, ONTARIO KIL 8C7" 
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On March llth, 1977, PSCL (triple address) advised 
Gaeuman - "Dear Participant" of the increase ($36.37) in fare 
(same as Leue-Claimant) 


Gaeuman mailed to Ottawa a cheque payable to PSCL for 
$2,041.24. The cheque was deposited by PSCL and processed by 
CIBC, Toronto, Ontario, City. 


The claim herein is based on a refusal by the Trustees 
to pay the claim for a refund of monies paid by the claimant, 
under the Travel Industry Act. 


REASONS : 

Based on the Reasons set out in Leue-Claimant, the 
Tribunal is of the opinion that the claimant herein is a 
“client who has made payment to a participant in Ontario for 
travel services" and is accordingly entitled to claim for a 
refund of monies paid for travel services. 


In respect of the issue of disputes as to what 
constitutes a travel service, the Tribunal adopts its decisior 
in Leue-Claimant. 





Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Schedule to Regulation 938 under tt 
Travel Industry Act, the Tribunal allows part of the claim, 
namely: $2,441.24 less $50.00 tuition fee - less $30.00 (2 x 
15.00) visa handling fee - less $6.00 tax - less $26.00 wallet 
- and directs the Board of Trustees to pay the amount allowed. 


The Tribunal is of the opinion that the claim should 


be paid in U.S. Currency at the rate of exchange prevailing or 
the 15th April 1977. 


35-1041A 


25, 


S©HUR D. DAVIS, JR. 


APPEAL FROM THE DECISIONS OF THE 
BOARD OF TRUSTEES UNDER THE TRAVEL INDUSTRY ACT 
DETERMINING CLAIMS OF THE CLAIMANTS 


TO BE NOT ELIGIBLE FOR PAYMENT 


N RE: PROFESSIONAL SEMINAR CONSULTANTS LTD. and 
ASSOCIATED BUILDING INDUSTRY OF NORTHERN CALIFORNIA 


RIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
WATSON W. EVANS, MEMBER 
MARGARET DONALD, MEMBER 


OUNSEL: SAMUEL R. RICKETT, representing the Appellants 
MICHAEL D. LIPTON, Q.C., representing the Respondent 


ATES OF 22nd, 23rd, 26th-29th, July 1982 
EARING: 3lst May, 1984 
lst, 4th, 5th, June, 1984 


REASONS FOR DECISION AND ORDER 


ORPORATE FINDINGS, BACKGROUND FACTS, AND SEQUENTIAL EVENTS: 


The corporate findings of the Tribunal relating to 
rofessional Seminar Consultants, Ltd. (PSCL), Professional 
eminar Consultants Inc. (PSCI) and PSC Tours Inc. (PSCTI), and 
rofessional Seminar Consultants (PSC) are as in the matter of 
eue-Claimant in Re: Professional Seminar Consultants Ltd. and 
ssociated Building Industry of Northern California attached 
ereto, background facts and the sequential events therein 
except as to detail) are incorporated herein, except insofar 
s they are otherwise specifically described and/or 
istinguished. 


EQUENTIAL EVENTS: 


The colourful brochure also came to the attention of 
tthur D. Davis, Jr. (Claimant-Davis) of Green Bay, Wisconson. 
avis was not a member of ABI. He was a life director of a 
ational Organization. He received a brochure and obtained a 
nvitation and Registration Forn. 

In February 1977, Davis on behalf of himself and his 
ife completed a Registration Form and mailed it together with 

cheque payable to PSC for $400.00. The cheque was deposited 
y PSCL and processed by CIBC, Toronto Data Centre. 
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Davis mailed to Ottawa a cheque payable to PSCL for 
$2,011.24. The cheque was deposited by PSCL and processed by 
CIBC, Toronto, Ontario, City. 


Davis produced a cheque for $30.00 to PSCL for visa 
handling. 


The claim herein is based on a refusal by the Truste 
to pay the claim for a refund of monies paid by the claimant, 
under the Travel Industry Act. 


REASONS : 

Based on the Reasons set out in Leue-Claimant, the 
Tribunal is of the opinion that the claimant herein is a 
“client who has made payment to a participant in Ontario for 
travel services" and is accordinglyentitled to claim for a 
refund of monies paid for travel services. 


In respect of the issue of disputes as to what 
constitutes a travel service, the Tribunal adopts its decisio 
in Leue-Claimant. 





Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Schedule to Regulation 938 under t 
Travel Industry Act, the Tribunal allows part of the claim, 
namely: $2,411.24 less $50.00 tuition fee - less $30.00 (2 x 
15.00) visa handling fee - less $6.00 tax - less $26.00 walle 
- and directs the Board of Trustees to pay the amount allowed 


The Tribunal is of the opinion that the claim should 


be paid in U.S. Currency at the rate of exchange prevailing o1 
the 15th April 1977. 


35-1040A 
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R. (and Mrs.) RAYMOND J. MAURER 


APPEAL FROM THE DECISIONS OF THE 
BOARD OF TRUSTEES UNDER THE TRAVEL INDUSTRY ACT 
DETERMINING CLAIMS OF THE CLAIMANTS 


TO BE NOT ELIGIBLE FOR PAYMENT 


N RE: PROFESSIONAL SEMINAR CONSULTANTS LTD. and 
MEDICAL SOCIETY OF SANTA BARBARA COUNTY 


RIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
WATSON W. EVANS, MEMBER 
MARGARET DONALD, MEMBER 


OUNSEL: SAMUEL R. RICKETT, representing the Appellants 
MICHAEL D. LIPTON, Q.C., representing the Respondent 


ATE OF 22nd, 23rd, 26th-29th, July 1982 
EARING: 3lst May, 1984 
lst, 4th, 5th, June, 1984 


REASONS FOR DECISION AND ORDER 


ORPORATE FINDINGS AND SEQUENTIAL EVENTS: 

The corporate findings of the Tribunal relating to 
rofessional Seminar Consultants, Ltd. (PSCL), Professional 
eminar Consultants Inc. (PSCI) and PSC Tours Inc. (PSCTI), and 
rofessional Seminar Consultants (PSC) are as in the matter of 
eue-Claimant in Re: Professional Seminar Consultants Ltd. and 
issociated Building Industry of Northern California attached 
ereto and the sequential events therein (except as to detail) 
ire incorporated herein, except insofar as they are otherwise 
specifically described and/or distinguished. 


SACKGROUND FACTS HEREIN: 

The Medical Society of Santa Barbara County (Medical) 
is a state-mandated organization established to operate within 
the guidance of the California Medical Association and provides 
yeer review procedures for County physicians, continuing 
nedical education information dissemination and record 
maintenance for county physicians, empowered by the State of 
falifornia to receive and entertain complaints against member 
Mhysicians, and take such other responsibilities and tasks as 
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are required under existing state law, regulations promulgate 
by the California Medical Association and other public benefi 
which can be provided for the county population in general an 
the physician community in particular. It is a corporation 
within the meaning of the California Corporations Code and it 
members are residents of California. 


PASCO of Santa Barbara is a for-profit corporation 
which provides administrative services on a fee basis to 
Medical. 


Medical was never registered under the Travel Indust 
Act of Ontario nor a participant in the Compensation Fund. 


On 8th June 1976 Collins communicated with Robert 
Marvin (Marvin) Executive Director of Medical on 8th June 197 
(see Ex. 19b) PSCI logo (copy to Bryman): 


...The following is PSC's proposal for 
the Medical Society of Santa Barbara 
County... Mr. Bryman wishes to offer to 
all doctors, their families and wives in 
California the Central Asia trip... The 
Medical Society...will receive the cash 
equivalent of one free seat for each 40 
paying passengers, plus the registration 
fee (this can be $20, $25, or whatever 
sum you wish). 
All deposits and final payments will 
be sent to the office of the Medical 
Society.... These will be retained by 
you until shortly before departure and 
should be placed in a trust account. 
The registration forms will then be sent 
to the PSC office for processing. The 
registrants will receive the materials 

from the New.York office. Since all 
monies will be retained in your trust 
account, refunds can be made simply on a 
day's notice to any registrant who 
wishes to cancel. Shortly before the 
tour departure, we will have an 
accounting and the Medical Society.... 
will simply retain the funds in their 
account due them (the cash equivalent of 
one free seat for each 40 paying 
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passengers, plus registration fee, and 
the balance will be forwarded to the PSC 
office. 


--eDestinations such as Central Asia... 
are destinations which I am certain will 
sell and be very lucrative to the 
Medical Society of Santa Barbara.... 


Minutes of a meeting (Ex.77) show the agreement entered into. 


The tour was to be so structured as to enable doctors 
to be entitled to tax credit. Medical played an active role 
to establish this. 


Medical- PASCO - Marvin are synonymous. 


An awareness by members of Medical and related 
persons with respect to a tour plan came about by the receipt 
of one or more items from a packet of 3 documents. (I-II-II1) 


if A "Dear Doctor" letter of information on the 
letterhead of Medical (Ex. 60) stating inter alia: 

oe The Medical Society of Santa Barbara 
County, in conjunction with its Medical 
Education Foundation, is pleased to 
announce two travel-education tours 
abroad: a deluxe two week adventure to 
the Soviet Caucasuses plus Moscow and 
Kiev and a luxurious two week tour of 
India. 


We expect another great response to 
these programs and a standby list will 
be maintained on a first-come, first 
served basis in order of dates 
received. Apply early to avoid 
disappointment as many of your 
colleagues were turned away due to lack 
of space for your previous programs. 


If you plan to attend, complete the 
enclosed reservation form and send it 
with your deposit to the Medical Society 
of Santa Barbara County. All necessary 
trip information and visa application 
forms will be sent to you upon receipt 
of your deposit. 
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Should you require additional 
information, please contact Professional 
Seminar Consultants Ltd., 3194 Lawson 
Blvd., Oceanside, New York 11572 (516) 
764-5100 or (613) 741-3700. You may 
also call Robert Marvin, Medical Society 
of Santa Barbara County Executive 
Director at (805) 965-5275." 


"Bob Marvin" 
Robert J. Marvin 
Executive Director 


Il A general colourful brochure (Ex. 47) 
“TRANSCAUCAS IAN ODYSSEY 


with the following specifics added: 


iz INCLUDING MEDICAL CONFERENCES 


YOUR INVITATION TO ATTEND A SOVIET AMERICAN CONFERENCE 
ON COMPHRENSIVE MEDICINE 
SPONSORED BY: 
THE MEDICAL SOCIETY OF SANTA BARBARA COUNTY 


FOR: PHYSICIANS, FAMILIES AND FRIENDS . 
and on the back page, in fine print relating to general provisi 


RESPONSIBILITY: PSC Tours, Inc. and/or its Agent 
act(s) as Agent for the various companies whose 
accommodations..... 
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and at the bottom: 


Program Arranged by: 
PROFESSIONAL SEMINAR CONSULTANTS, LTD. 
yith a logo: 


Member ASTA 
American Society of Travel Agents 


wo 
- 


REGISTRATION FORM (Ex. 614A) 
SBCMS 


The Medical Society of Santa Barbara County 
9 East Pedregosa 
Santa Barbara, Calif. 


Gentlemen: 


Please make the following reservations for 
me for the tour as sponsored by the 
Medical Society of Santa Barbara County. 


MY NAME AND ADDRESS 
ACCOMPANYING PARTY 


PAYMENT (check one) 


Enclosed you will find my check for 
which represents full payment 
for my entire party. 


Enclosed you will find my cheque for 
$ which represents a deposit of 
$200.00 For each member of my party. 


NOTE: Make all checks payable to the 
MEDICAL SOCIETY OF SANTA BARBARA COUNTY. 
Please read and sign the conditions on the 
reverse side so that we may process your 


e oe 
reservation. 
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(on reverse side) CONDITIONS 
SEMINARS: $25.00 Tuition Charge payable to 
Medical Society of Santa Barbara County. 


All the details related to the trip are set out in tt 
above three documents and many relevant details are repeated i 
each. The $25.00 tuition charge appears only in the 
Registration Form. 


Up to this time Medical through Marvin had performed 
many acts which a travel agent would in the ordinary course 
perform in arrangements for a tour, such as preparation of the 
above material, mailing list, receiving registrations, etc. 
Material was prepared by using as precedents material from 
other group tours with appropriate changes being made. 


SEQUENTIAL EVENTS 
The packet came to the attention of Dr. Raymond J. 


Maurer (Maurer) a member of the similiar association for Orang 
County, and a member of the California Medical Association. 


On the llth day of October 1976, Maurer forwarded a 
cheque to Medical at Santa Barbara for $200.00 “for your April 
1977 trip to Russia to ensure a reservation for my wife and 
myself". 


The cheque is endorsed: 
vy Pay to the order of 
PASCO of Santa Barbara 
“Robert Marvin" 
Robert Marvin, Executive Director 
Medical Society of Santa Barbara County 
Pay to the order of 
Glendale Federal Savings & Loan 
Santa Barbara Office 
For Deposit Only 
PASCO of Santa Barbara - Tour Fund vs 
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The sum of $200.00 less $25.00 is included as part of 
a total of amounts paid to PSCL in a cheque dated March 23, 
L977 in the amount of $19,352.00 which amount was deposited in 
-SCL's bank account in Vanier, Ontario and cleared PASCO's 
mcount on April 1, 1977. 


On the 29th October 1976 Maurer received a letter (Ex. 
9) from Marvin on the letterhead of Medical which stated inter 
ilia: 
pa Dear Doctor Maurer: 

We are pleased to have received your 
reservation request and deposit for the 
medical society-sponsored tour to Russia. 
Professional Seminar Consultants Ltd., 
the agency that has made arrangements for 
the trip, will be sending you 
confirmation of your reservation and 
additional information within the next 
week. 
Your letter dated October 11, 1976 did 
not give a departure date for April. 
Kindly drop this information in the 
self-addressed envelope enclosed. 
If you have any further questions 
regarding specific aspects of the tour, 
please direct your inquiries to: 

Professional Seminar Consultants Ltd. 

3194 Lawson Boulevard 

Oceanside, New York 11572 

call New York (516) 764-5100 

or Ottawa (613) 741-3700 ef 


By November 2nd (Ex.50C) Maurer acknowledged the 29th 
lctober letters and advised Marvin of the departure date, and 
equested a double bed. 


On November 8th (Ex.51) Marvin acknowledged the 

Oregoing saying: 

"I have sent your request to 

Professional Seminar Consultants and 

they will notify you and attempt to 

make special bedding arrangements for 

you....Please contact Professional 

Seminar Consultants Ltd. if there are 

any questions regarding other 

arrangements." 
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On 16th November, 1976 PSCL (triple address - no P 
logo) (Ex.52A in the form of Leue Ex.22 LE7) wrote Maurer an 
acknowledgement letter regarding "Tour - SBCMS'"'. The Ottawa 
address box was ticked for reply. Up to this time Maurer had 
no knowledge that PSCL was an Ontario company. 

Also enclosed were: 

- a colour sheet (photostat) (Ex.52(b)) headed "Trip 
Information For" 

- travel insurance ("Trip Travel and Baggage Protector") 
application forms identified with PSCI with a New York addres 
and the cheque to be paid to PSCI 

- miscellaneous information sheets (some in English on one 
side, French on other) 


On 22nd February, 1977 Maurer received a letter "T 
All Participants in the Transcaucasian Odyssey" (Ex.54a) 
(triple address - no PSC logo) with Ottawa address ticked off 
re the change in departure date with 


- a bill enclosed (Ex. 54B). 


PROFESSIONAL SEMINAR CONSULTANTS Ltd. 
Liaison for International Professional Education 
Dr. & Mrs. Maurer 


STATEMENT 
TRANSCAUCASION ODYSSEY APRIL 27 - MAY 11, 1977 

Cost of tour $1295.00 

10% tax & service 129.50 

Registration fee 25.00 

Visa handling 15.00 

Total 1464.50 x 2 $2929.00 
LESS DEPOSIT . 400.00 
BALANCE : 
LESS Eee OO mere? 30.00 
BALANCE 2499.00 

NOTE: 


FINAL PAYMENTS FOR ALL TRIPS 
ARE DUE NO LATER THAN SIX 
WEEKS BEFORE DATE OF DEPARTURE 
VANIER MEDICAL CENTRE 
261 MONTREAL ROAD, OTTAWA, ONTARIO K1L 8C7" 


Mauer issued a cheque for $2499.00 payable to PSC; i 
was negotiated by PSCL at CIBC Vanier. 
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On March llth, 1977, PSCL (triple address) advised 
laurer - "Dear Participant" of the increase ($36.37) in fare. 
In March 23rd, 1977, Maurer issued a cheque payable to PSC for 
72.74; it was deposited by PSCL and processed by the CIBC 
lanier. 


Among the documents (Ex. 57) produced at the hearing 
ere: 
- wallet 
5 Baggage tags (PSCL Ottawa) 
- 2 name tags 
- USSR custom declarations 
- USSR visas 
- a notice re return of passports and Visas (PSCI) 
- an itinerary (Ex.58) 


Maurer paid $30.00 on 2-2-77 to PSC deposited by PSCL 
nd processed by CIBC Vanier. 


On the 14th April, 1977, PSCL (Ex. 56A) advised Maurer 
"Dear Registrant" of the licence revocation due to 
nsolvency. The Ottawa address envelope was postmarked 
lceanside. 


After Medical was notified of the cancellation of the 
our, it forwarded to Maurer a refund of $50.00. 


The claim herein is based on a refusal by the Trustees 
© pay the claim for a refund of monies paid by the client 
inder the Travel Industry Act of Ontario. 


.EASONS HEREIN: 

The Tribunal incorporates into this decision its 
‘easons as set out in the matter of Leue-Claimant, except as 
raried or added thereto. 


The Tribunal is of the opinion that the actions of 
ledical herein do not constitute "carrying on the business of 
elling to the public travel services provided by another 
erson'. Medical did not intend its actions to be such, nor 
lid the claimant understand its actions as such. The receipt 
yy Medical of the $25.00 tuition charge and other remuneration, 
lirect and indirect, does not make the actions a carrying on of 
usiness. 
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The Tribunal finds that Medical was not acting as a 
travel agent herein. Accordingly Medical was not a 
"unregistered" travel agent. 


Unlike in Leue-Claimant the three item packet did not 
make it clear that a relationship was to be established with 
PSCL. The subsequent correspondence Mauer-Marvin indicates 
that, the relationship between Mauer-Medical is that of 
member-association and that a relationship is to be establishe 
with PSCL. The acknowledgement letter combined with the 
billing and payment thereof leads the Tribunal to the same 
finding, namely that a contractual relationship had been 
established between Maurer and PSCL. 


The Tribunal finds that the claimant was a client of 
PSCE. 


The Tribunal finds a contractual relationship had bee 
established between the claimant and PSCL for the travel 
services established in total by the various communications. 
The Tribunal finds that the claimant (a client) had contracted 
with a participant for travel services. 


The Tribunal finds also that claimant (client) made 
payment to a participant in Ontario. That the registration 
cheque had initially been made out to Medical and endorsed to 
PASCO and negotiated by PASCO in Calfornia is not of 
consequence in the light of the Tribunal's finding as to the 
contract. Medical was acting on behalf of Maurer in the 
process of making a deposit with respect to the trip. 


The Tribunal is of the opinion that the claimant 
herein is a "client who has made payment to a participant in 
Ontario for travel services" is accordingly entitled to claim 
for a refund of monies paid for travel services. 


In respect of the issue of disputes as to what 
constitutes a travel service, the Tribunal adopts its decisior 
in Leue-Claimant. 


The Tribunal reiterates its decision Re Battista 
Strand Holidays) 10 C.R.A.T., p.156 and in Re Armstrong 
Lawson McKay Tours) li C.R.A.T., p. 212. 
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Accordingly by virtue of the authority vested in it 
inder Section 16(3) of the Schedule to Regulation 938 under the 
(ravel Industry Act, the Tribunal allows part of the claim 
amely: $2,751.74 less $30.00 (2 x 15.00) visa handling fee - 
ess $6.00 tax - less $26.00 wallets - and directs the Board of 
frrustees to pay the amount allowed. 


; The Tribunal is of the opinion that the claim should 
ye paid in U.S. Currency at the rate of exchange prevailing on 
me 15th April 1977. 


15-1024A 
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JEANNINE J. LEGLER, M.D. 


APPEAL FROM THE DECISION OF THE 
BOARD OF TRUSTEES UNDER THE TRAVEL INDUSTRY ACT 
DETERMINING CLAIM OF THE CLAIMANT 


TO BE NOT ELIGIBLE FOR PAYMENT 


IN RE: PROFESSIONAL SEMINAR CONSULTANTS LTD. and 
MEDICAL SOCIETY OF SANTA BARBARA COUNTY 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
WATSON W. EVANS, MEMBER 
MARGARET DONALD, MEMBER 


COUNSEL: SAMUEL R. RICKETT, representing the Appellants 
MICHAEL D. LIPTON, Q.C., representing the Responden 


DATE OF 22nd, 23rd, 26th-29th, July 1982 
HEARING: 3lst May, 1984 
lst, 4th, 5th, June, 1984 


REASONS FOR DECISION AND ORDER 


CORPORATE FINDINGS, BACKGROUND FACTS, AND SEQUENTIAL EVENTS: 

The corporate findings of the Tribunal relating to 
Professional Seminar Consultants, Ltd. (PSCL), Professional 
Seminar Consultants Inc. (PSCI) and PSC Tours Inc. (PSCTI), ar 
Professional Seminar Consultants (PSC) are as in the matter ol 
Leue-Claimant in Re: Professional Seminar Consultants Ltd. anc 
Associated Building Industry of Northern California attached 
hereto, and the sequential events therein, and the same as in 
the matter of Claimant-Maurer in Re: Professional Seminar 
Consultants Ltd. and Medical Society of Santa Barbara County 
(except as to detail) are incorporated herein, except insofar 
as they are otherwise specifically described and/or 
distinguished. 
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JEQUENTIAL EVENTS 

The packet came to the attention of Dr. Jeannine J. 
segler a member of the similiar association for Riverside 
sounty, and a member of the California Medical Association. 


On the /th day of September 1976, Legler forwarded a 
sheque to Medical at Santa Barbara for $400.00 as deposit for 
self and Rita Galligan. 


The cheque is endorsed: 
O Pay to the order of 
PASCO of Santa Barbara 
"Robert Marvin" 
Robert Marvin, Executive Director 
Medical Society of Santa Barbara County 
For Deposit Only 

Glendale Federal Savings & Loan Association 


The sum of $200.00 less $25.00 (each deposit) is 
included as part of a total of amounts paid to PSCL in a cheque 
lated March 23, 1977 in the amount of $19,352.00 which amount 
yas deposited in PSCL's bank account in Vanier, Ontario and 
sleared PASCO's account on April 1, 1977. 


On 22nd February, 1977 Legler received a letter 
Ex.96) (triple address - no PSC logo) with Ottawa address 
sicked off re the change in departure date with 
> a bill enclosed CExe 95) 


PROFESSIONAL SEMINAR CONSULTANTS Ltd. 
Liaison for International Professional Education 


Dr. Legler 
STATEMENT 
TRANSCAUCASIAN ODYSSEY APRIL 27 - MAY 11, 1977 
Cost of tour $1295.00 
10% tax & service 129.50 
Registration fee 25.00 
Visa handling 15.00 
Total 1464.50 
LESS DEPOSIT 200.00 
BALANCE DUE 1264.50 
NOTE: 


FINAL PAYMENTS FOR ALL TRIPS 
ARE DUE NO LATER THAN SIX 
WEEKS BEFORE DATE OF DEPARTURE 
VANIER MEDICAL CENTRE 
261 MONTREAL ROAD, OTTAWA, ONTARIO KIL 8C7" 
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Legler issued a cheque for $1249.00 payable to PSC; 
it was deposted to the credit of PSCL and processed by CIBC 
Vanier. 


On March 1lth, 1977, PSCL (triple address) advised 
Legler - "Dear Participant" of the increase ($36.37) in fare. 
On March 24th, 1977, Legler issued a cheque payable to PSC for 
$36.37; it was deposited by PSCL and processed by the CIBC 
Vanier. 


Legler paid $15.00 on 28-2-77 to PSC deposited by 
PSCL and processed by CIBC Vanier. 


On the 14th April, 1977, PSCL (Ex.103) advised 
Legler - "Dear Registrant" of the licence revocation due to 
insolvency. 


After Medical was notified of the cancellation of 
the tour, it forwarded to Legler a refund of $25.00. 


The claim herein is based on a refusal by the 
Trustees to pay the claim for a refund of monies paid by the 
client under the Travel Industry Act of Ontario. 


REASONS HEREIN: 
Based on the Reasons set out in Claimant-Maurer, thi 
Tribunal is of the opinion that the claimant herein is a 
“client who has made payment to a participant in Ontario for 
travel services" and is accordingly entitled to claim for a 
refund of monies paid for travel services. 


In respect of the issue of disputes as to what 
constitutes a travel service, the Tribunal adopts its decision: 
in Leue-Claimant. 


The Tribunal reiterates its decision Re Battista 
(Strand Holidays) 10 C.R.A.T. .156 and in Re Armstrong _ 
(Lawson McKay Tours) Ii C.R.A.T., p. 212. 

Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Schedule to Regulation 938 under th 
Travel Industry Act, the Tribunal allows part of the claim 
namely: $1,475.87 less $15.00 visa handling fee - less $3.00 


tax - less $13.00 wallet - and directs the Board of Trustees t 
pay the amount allowed. | 


The Tribunal is of the opinion that the claim shoul 


be paid in U.S. Currency at the rate of exchange prevailing on 
the. 15th AnneibL 197.1. 


35-1039A 
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SERALD F. SEVERIN (and Mrs. Charlotte W.) 


APPEAL FROM THE DECISIONS OF THE 
BOARD OF TRUSTEES UNDER THE TRAVEL INDUSTRY ACT 
DETERMINING CLAIMS OF THE CLAIMANTS 


TO BE NOT ELIGIBLE FOR PAYMENT 


[IN RE: PROFESSIONAL SEMINAR CONSULTANTS LTD. and 
MEDICAL SOCIETY OF SANTA BARBARA COUNTY 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
WATSON W. EVANS, MEMBER 
MARGARET DONALD, MEMBER 


COUNSEL: SAMUEL R. RICKETT, representing the Appellants 
MICHAEL D. LIPTON, Q.C., representing the Respondent 


DATE OF 22nd, 23rd, 26th-29th, July 1982 
HEARING: 3lst May, 1984 
Ist, 4th, 5th, June, 1984 


REASONS FOR DECISION AND ORDER 
CORPORATE FINDINGS, BACKGROUND FACTS, AND SEQUENTIAL EVENTS: 


The corporate findings of the Tribunal relating to 
Professional Seminar Consultants, Ltd. (PSCL), Professional 
Seminar Consultants Inc. (PSCI) and PSC Tours Inc. (PSCTI), and 
Professional Seminar Consultants (PSC) are as in the matter of 
Leue-Claimant in Re: Professional Seminar Consultants Ltd. and 
Associated Building Industry of Northern California attached 
hereto, and the sequential events therein, and the same as in 
the matter of Claimant-Maurer in Re: Professional Seminar 
Consultants Ltd. and Medical Society of Santa Barbara County 
(except as to detail) are incorporated herein, except insofar 
as they are otherwise specifically described and/or 
distinguished. 
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SEQUENTIAL EVENTS , 
The packet came to the attention of Gerald F. Severir 


(Severin) a member of Medical in August 1976. 


On the 9th day of September 1976, Severin forwarded = 
cheque to Medical at Santa Barbara for $400. 00 "trip deposit - 
Transcaucasian Odyssey". 


The cheque is endorsed: 
if Pay to the order of 
PASCO of Santa Barbara 
"Robert Marvin" 
Robert Marvin, Executive Director 
Medical Society of Santa Barbara County 
Pay to the order of 
Glendale Federal Savings & Loan 
Santa Barbara Office 
For Deposit Only 
PASCO of Santa Barbara - Tour Fund = 


The sum of $200.00 less $25.00 is included as part of 
a total of amounts paid to PSCL in a cheque dated March 23, 
1977 in the amount of $19,352.00 which amount was deposited ir 
PSCL's bank account in Vanier, Ontario and cleared PASCO's 
account on April 1, 1977. 


On the 14th September 1976 Severin received a letter 
(same as Maurer-Claimant) (Ex.65) from Marvin on the letterhee 
of Medical which stated inter alia: 

re Dear Doctor Severin: 

We are pleased to have received your 
reservation request and deposit for the 
medical society-sponsored tour to Russia. 
Processional Seminar Consultants Ltd., 
the agency that has made arrangements for 
the trip, will be sending you 
confirmation of your reservation and 
additional information within the next 
week. 
Your letter dated October 11, 1976 did 
not give a departure date for April. 
Kindly drop this information in the 
self-addressed envelope enclosed. 
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If you have any further questions 
regarding specific aspects of the tour, 
please direct your inquiries to: 
Professional Seminar Consultants Ltd. 
3194 Lawson Boulevard 
Oceanside, New York 11572 
call New York (516) 764-5100 
or Ottawa (613) 741-3700 i. 


On 23rd September 1976 PSCL (triple address - no PSC 
ogo) (Ex.66B in the form of ABI Ex.22 LE/) wrote Mr. and Mrs. 
everin an acknowledgement letter regarding "Tour - SBCMS". 
he Ottawa address box was ticked for reply. Up to this time 
everin had no knowledge that PSCL was an Ontario company. The 
nvelope was postmarked Ontario. 
lso enclosed were: 

- a colour sheet (Ex.66(c)) PSC logo headed "Trip Information 
‘or" 

- miscellaneous information sheets (some in English on one 
ide, French on other) 

- Memos re passports and visas (PSCI) 


On 2 February 1977, Severin paid $30.00 by cheque to 
SCI deposited by PSCL and processed by CIBC Vanier. 


On 22nd February, 1977 Severin received a letter "To 
111 Participants in the Transcaucasian Odyssey" (Ex. 68a) 
triple address - no PSC logo) with Ottawa address ticked off 
‘e the change in departure date with 
- a bill enclosed (Ex. 68b). 

y PROFESSIONAL SEMINAR CONSULTANTS Ltd. 

Liaison for International Professional Education 

Dr. & Mrs. Severin 


STATEMENT 
TRANSCAUCASIAN ODYSSEY APRIL 27 - MAY 11, 1977 
Cost of tour $1295.00 
10% tax & service 129.50 
Registration fee 25.00 
Visa handling 145, 200 
Total 1464.50 x 2 $2929.00 
LESS DEPOSIT 400.00 
BALANCE 2529.00 
LESS 15.00 x 2 30.00 
BALANCE 2499.00 
NOTE: 


FINAL PAYMENTS FOR ALL TRIPS 
ARE DUE NO LATER THAN SIX 
WEEKS BEFORE DATE OF DEPARTURE 
VANIER MEDICAL CENTRE 
261 MONTREAL ROAD, OTTAWA, ONTARIO KIL 8C7" 


346 


On March 9th, Severin issued a cheque for $2499.00 
payable to Medical; it was negotiated in the manner that the 
deposit cheque was and is included in the $19,352.20 forwarded 
by Pasco. 


On March llth, 1977, PSCL (triple address) advised 
Severin - "Dear Participant" of the increase ($36.37) in fare. 


A Bill to Dr. and Mrs. G. Severin (Ex.69b) showed a 
balance of $2571.74 due. A copy of this bill is marked "Paid" 
3/24/77 by Kay (a secretary of Medical). On March 2 : 
1977, Severin issued a cheque payable to Medical for $72.74; if 
was endorsed and deposited by PSCL and processed by the CIBC 
Vanier. 


Among the documents (Ex.71) produced at the hearing 
were: 
- wallet 
- 5 Baggage tags (PSCL Ottawa) 
- 2 name tags 
- USSR custom declarations 
- USSR visas 
- an itinerary 


On the 14th April, 1977, PSCL (Ex. 56A) advised 
Severin - "Dear Registrant" of the licence revocation due to 
insolvency. The Ottawa address envelope was postmarked 
Oceanside. 


After Medical was notified of the cancellation of the 
tour, it forwarded to Severin a refund of $50.00. 


The claim herein is based on a refusal by the Trustees 
to pay the claim for a refund of monies paid by the client 
under the Travel Industry Act of Ontario. 


REASONS HEREIN: 

The Tribunal incorporates into this decision its 
reasons as set out in the matter of Maurer-Claimant, except as 
varied or added thereto. 


The Tribunal is of the opinion that the actions of 
Medical herein do not constitute ‘carrying on the business of 
selling to the public travel services provided by another 
person . Medical did not intend its actions to be such, nor 
did the claimant understand its actions as such. The receipt 
by Medical of the $25.00 tuition charge and other remuneration, 
direct and indirect, does not make the actions a carrying on of 
business. 
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The Tribunal finds that Medical was not acting as a 
travel agent herein. Accordingly Medical was not a 
“unregistered' travel agent. 


The acknowledgement letter combined with the billing 
and payment thereof leads the Tribunal to the same finding, 
namely that a contractual relationship had been established 
between Maurer and PSCL. 


The Tribunal finds that the claimant was a client of 
PSCL. 


The Tribunal finds a contractual relationship had been 
established between the claimant and PSCL for the travel 
services established in total by the various communications. 
The Tribunal finds that the claimant (a client) had contracted 
with a participant for travel services. 


The Tribunal finds also that claimant (client) made 
payment to a participant in Ontario. That the registration 
cheque had initially been made out to Medical and endorsed to 
PASCO and negotiated by PASCO in Calfornia is not of 
consequence in the light of the Tribunal's finding as to the 
contract. Medical was acting on behalf of Severin in the 
process of making a deposit with respect to the trip. 


That the balance payment was as set out above does not 
affect this finding. Medical was acting on behalf of Severin 
in collecting and forwarding this payment. 


The Tribunal is of the opinion that the claimant 
herein is a “client who has made payment to a participant in 
Ontario for travel services" and is accordingly entitled to 
claim for a refund of monies paid for travel services. 


In respect of the issue of disputes as to what 
constitutes a travel service, the Tribunal adopts its decisions 
in Claimant-Leue. 


The Tribunal reiterates its decision Re Battista 
10 C.R.A.T., p.-156 and in Re Armstrong 


Lawson McKay Tours 
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Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Schedule to Regulation 938 under th 
Travel Industry Act, the Tribunal allows part of the claim 
namely: $2,951.74 less $30.00 (2 x 15.00) visa handling fee - 
less $6.00 tax - less $26.00 wallets - and directs the Board o 
Trustees to pay the amount allowed. 


The Tribunal is of the opinion that the claim should 


be paid in U.S. Currency at the rate of exchange prevailing on 
the 15th April 1977. 


35-1042A 
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YR. AND MRS. FREDERICK F. CRUTCHER 


APPEAL FROM THE DECISIONS OF THE 
BOARD OF TRUSTEES UNDER THE TRAVEL INDUSTRY ACT 
DETERMINING CLAIMS OF THE CLAIMANTS 


TO BE NOT ELIGIBLE FOR PAYMENT 


[N RE: PROFESSIONAL SEMINAR CONSULTANTS LTD. and 
ALAMEDA COUNTY DENTAL SOCIETY 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
WATSON W. EVANS, MEMBER 
MARGARET DONALD, MEMBER 


SOUNSEL: SAMUEL R. RICKETT, representing the Appellants 
MICHAEL D. LIPTON, Q.C., representing the Respondent 


DATE OF 22nd, 23rd, 26th-29th, July 1982 
HEARING: 3lst May, 1984 
Ist, 4th, 5th, June, 1984 


REASONS FOR DECISION AND ORDER 


CORPORATE FINDINGS AND SEQUENTIAL EVENTS: 

The corporate findings of the Tribunal relating to 
Professional Seminar Consultants, Ltd. (PSCL), Professional 
Seminar Consultants Inc. (PSCI) and PSC Tours Inc. (PSCTI), and 
Professional Seminar Consultants (PSC) are as in the matter of 
Leue-Claimant in Re: Professional Seminar Consultants Ltd. and 
Associated Building Industry of Northern California and as in 
the matter of Maurer-Claimant in re: Professional Seminar 
Consultants, Ltd.- and Medical Society of Santa Barbara County 
attached hereto and the sequential events therein (except as to 
detail) are incorporated herein, except insofar as they are 
otherwise specifically described and/or distinguished. 


BACKGROUND FACTS HEREIN: 

Alameda County Dental Society (Dental) is an 
organization mandated by the State of California established to 
operate within the guidance of the California Dental 
Association and provides peer review procedures for County 
dentists, continuing dental education information dissemination 
and record maintenance for County dentists, empowered by the 
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State of California to receive and entertain complaints again: 
member dentists, and take such other responsibilities and tas] 
as are required under existing state law, other public benefit 
which can be provided for the county population in general an 
the dental community in particular. Its members are dentists 
practising within the County of Alameda, California, and are 
resident in the State of California. 


Dental is not registered under the Travel Industry Ac 
of Ontario: 


In early fall of 1976 Dental (Grayson Executive 
Secretary) and PSCL, H. Robert Bryman, President (Bryman - 
Oceanside 3194) entered into an agreement re PSC Ltd. travel 
(Exhibit 106a) which embodied the remuneration, compensation 
and other consideration for which Dental "would offer all tour 
of P.S.C., Ltd...." It further noted "that any liability 
arising out of actions of P.S.C. Ltd., by failure to provide 
travel as advertised shall be the Liability of Pis-Ca-btase 
and not the alameda County Dental Society. 


An awareness by members of Dental and related persons 
with respect to a tour plan came about by the receipt of one o 
more items of a packet of 3 documents (I-II-II1) 


de A "Dear Colleague" letter of information on the 
letterhead of Dental (Exhibit 115) stating inter alia: 

i We are pleased to announce two 
additional programs in our continuing 
series of travel-educational tours 
abroad conducted by Professional Seminar 
Consultants, a repeat of our highly 
successful Transcaucasian Odyssey and a 
most deluxe professional tour to India. 


We expect another great response to 
these programs and a standby list will 
be maintained on a first-come, 
first-served basis in order of dates 
received. Apply early to avoid 
disappointment as many of your 
colleagues were turned away due to lack 
of space for our previous programs. 


Jon 


If you plan to attend, complete the 
enclosed reservation form and send it 
with your deposit to the Alameda County 
Dental Society. All necessary trip 
information and visa application forms 
will be sent to you upon receipt of your 
deposit. 


Should you require additional 
information, please contact Professional 
Seminar Consultants Ltd., 3194 Lawson 
Blvd., Oceanside, New York 11572 (516) 
764-5100 or (613) 741-3700. You may 
also call Helen Grayson, the Alameda 
County Dental Society Secretary, at 
(805) 523-5878." 


“Louis 5. vodzak, D.D.S. 
Louis S. Vodzak, D.D.S. 
President, Alameda County Dental Society 


"Arthur L. Gagnier, D.D.S." 
Arthur L. Gagnier, D.D.S. 
Secretary, Alameda County Dental Society 


332 


Il A general colourful brochure (Exhibit 110) 
TRANSCAUCASIAN ODYSSEY 


with the following specifics added: 


zs INCLUDING DENTAL CONFERENCES 


Your invitation to attend a Soviet/American Conference 
on Comprehensive Dentistry 
OFFERED BY THE 
ALAMEDA COUNTY DENTAL SOCIETY 


FOR: DENTISTS, THEIR FAMILIES AND FRIENDS : 


and on the back page, in fine print relating to general provisic 


RESPONSIBILITY: PSC Tours, Inc. and/or its Agent 
act(s) as Agent for the various companies whose 
accommodations..... 


and at the bottom: 
Program Arranged by: 
PROFESSIONAL SEMINAR CONSULTANTS, LTD. 
with a logo: 


Member ASTA 
American Society of Travel Agents 
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RIT REGISTRATION FORM (Ex. 109A) 
ACDS 


Alameda County Dental Society 
1516 Oak St., Alameda, Calif. 
Att: Helen Grayson 


Gentlemen: 


Please make the following reservations for 
me for the tour as offered by the Alameda 
County Dental Society. 


MY NAME AND ADDRESS 
ACCOMPANYING PARTY 


PAYMENT (check one) 


Enclosed you will find my check for 
which represents full tuition 
and payment for my entire party. 


Enclosed you will find my cheque for 
which represents a apace of 


$ 
$200.00 for each member of my party. 


NOTE: Make all checks payable to the 
Alameda County Dental Society. Please read 
and sign the conditions on the reverse side 
so that we may process your 
reservation. 


(on reverse side) CONDITIONS 


SEMINARS: $25.00 Tuition Charge made = payable to A.C.D~S." 


All the details related to the trip are set out in the 
above three documents and many relevant details are repeated in 
each. The $25.00 tuition charge appears only in the 
Registration Form. 
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Up to this time Dental through Grayson had performed 
many acts which a travel agent would in the ordinary course 
perform in arrangements for a tour, such as preparation of 
material, mailing list, receiving registrations, etc. Materia! 
was prepared by using as precedents material from other group 
tours with appropriate changes being made. 


SEQUENTIAL EVENTS 
The packet came to the attention of Dr. Fred F. 
Crutcher (Crutcher). 


On the 9-8-1976, Crutcher forwarded a cheque for 
$400.00 payable to and cashed by Dental by deposit into its 
bank account in California. 


Ex. 111 is a copy of a letter dated March 29, 1977 
which was mailed by Dental to PSCL at their address in Ottawa, 
Ontario enclosing a cheque in the amount of $1,575.00 
representing the $200.00 per person deposit required from each 
registrant less a $25.00 per person registration fee which was 
retained by Dental and stating the names of the registrants in 
whose behalf the funds were forwarded, including that of 
Crutcher. 


On 24th September, 1976 PSCL (triple address - no PSC 
logo) (Ex.118 in the form of exhibit - Leue 22LE7 and Maurer 
52A) wrote the acknowledgment letter to Crutcher regarding 
"Tour - ACDS - CM". The Ottawa address box was ticked for 
reply. Up to this time Crutcher had no knowledge that PSCL was 
an Ontario company. 

Also enclosed were: 

- a colour photo sheet (Ex.119) headed "Trip Information For" 
- travel insurance ("Trip Travel and Baggage Protector") 
application forms identified with PSCI with a New York address 
and the cheque to be paid to PSCI 

- miscellaneous information sheets (Ex.120, 123, 125) (with 
English on one side, French on other) 


On 22nd February, 1977 Crutcher received a letter "To 
All Participants in the Transcaucasion Odyssey" (Ex.128a) from 
PSCL (triple address - no PSC logo) with Ottawa address ticked 
off re the change in departure date with 
- a bill enclosed (Exhibit 128B). 
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ay PROFESSIONAL SEMINAR CONSULTANTS Ltd. 
Liaison for International Professional Education 
Dr. & Mrs. Crutcher 


STATEMENT 
TRANSCAUCASIAN ODYSSEY APRIL 27 - MAY 11, 1977 
Cost of tour $1295.00 
10% tax & service 129.50 
Registration fee 25.00 
Visa handling 15.00 
Total 1464.50 x 2 $2929.00 
LESS DEPOSIT 425.00 
BALANCE 2504.00 
LESS 15500) Z 30.00 
BALANCE 2474.00 
NOTE: 


FINAL PAYMENTS FOR ALL TRIPS 
ARE DUE NO LATER THAN SIX 
WEEKS BEFORE DATE OF DEPARTURE 
VANIER MEDICAL CENTRE 
261 MONTREAL ROAD, OTTAWA, ONTARIO K1L 8C7" 


Crutcher issued a cheque to PSCL for $2474.00 and sent 
it to PSCL (Ottawa) address). It was negotiated by PSCL at 
CIBC Vanier. 


Crutcher received: 

- Visa application forms and instructions (Ex. 124) and an 
"Important Notice" (Ex. 122) re returning of passports and 
visas with address PSCI, Oceanside 3194 with instructions to 
send $15.00 per application to PSCI. 

Crutcher issued a cheque 12-10-76 to PSCI for $30.00 processed 
at CIBC Toronto. Crutcher received USSR Visas. 


On March llth, 1977, PSCL (triple address) advised 
Crutcher - "Dear Participant" of the increase ($36.37) in fare. 
On March 18, 1977 Crutcher sent to PSC Ottawa a cheque payable 
to PSC for $72.74; it was processed by the CIBC Vanier. 


On the 14th April, 1977 PSCL (Ex. 135) advised 
Crtucher - "Dear Registrant" of the licence revocation due to 


insolvency. The Ottawa address envelope was postmarked 
Oceanside. 


After Dental was notified of the cancellation of the 


tour, it forwarded to Crutcher a refund of $50.00. 
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The claim herein is based on a refusal by the Trustee 
to pay the claim for a refund of monies paid by the claimant, 
under the Travel Industry Act. 


REASONS HEREIN: 

The Tribunal incorporates into this decision its 
reasons as set out in the matter of Leue-Claimant and 
Maurer-Claimant, except as varied or added thereto. 


The Tribunal is of the opinion that the actions of 
Dental herein do not constitute "carrying on the business of 
selling to the public travel services provided by another 
person’. Dental did not intend its actions to be such, nor dic 
the claimant understand its actions as such. The receipt by 
Dental of the $25.00 tuition charge and other remuneration, 
direct and indirect, does not make the actions a Carrying on 0! 
business. 


The Tribunal finds that Dental was not acting as a 
travel agent herein. .Accordingly Dental was not a 
"unregistered" travel agent. 


Unlike in Leue-Claimant the three item packet did not 
make it clear that a relationship was to be established with 
PSCL and there was no subsequent correspondence as in 
Claimant-Maurer. The Tribunal finds the relationship between 
Crutcher-Dental that of member-association The acknowledgement 
letter combined with the billing and payment thereof leads the 
Tribunal to the same finding, namely that a contractual 
telationship had been established between Crutcher and PSCL. 


The Tribunal finds that the claimant was a client of 
PSCE? 


The Tribunal finds a contractual relationship had been 
established between the claimant and PSCL for the travel 
services established in total by the various communications. 
The Tribunal finds that the claimant. (a client) had contracted 
with a participant for travel services. 


The Tribunal finds also that claimant (client) made 
payment to a participant in Ontario. That the registration 
cheque had initially been made out to Dental and negotiated by 
Dental in Calfornia and included in a cheque Dental to PSCL 
(Ex. 105 last page) is not of consequence in the light of the 
Tribunal's finding as to the contract. Dental was acting on 
behalf of Crutcher in the process of making a deposit with 
respect to the trip. 


Sey 


The Tribunal is of the opinion that the claimant 
herein is a "client who has made payment to a participant in 
Ontario for travel services" and is accordingly entitled to 
claim for a refund of monies paid for travel services. 


In respect of the issue of disputes as to what 
constitutes a travel service, the Tribunal adopts its decisions 
in Leue-Claimant and Maurer-Claimant. 


The Tribunal reiterates its decision Re Battista 
Strand Holidays) 10 C.R.A.T. .156 and in Re Armstrong 
cae McKay Tours) ll CeRen ale De Le. 

Accordingly by virtue of the authority vested in it 
under Section 16(3) of the Schedule to Regulation 938 under the 
Travel Industry Act, the Tribunal allows part of the claim 
namely: $2,926.74 less $30.00 (2 x 15.00) visa handling fee - 


less $6.00 tax - less $26.00 wallets - and directs the Board of 
Trustees to pay the amount allowed. 


The Tribunal is of the opinion that the claim should 


be paid in U.S. Currency at the rate of exchange prevailing on 
the 15th April 1977. 


35-1021A 


358 


MARIANNE SMITH 


APPEAL FROM THE DECISION OF THE BOARD OF TRUSTEES 
UNDER THE TRAVEL INDUSTRY ACT DETERMINING THE 
CLAIM OF THE CLAIMANT 


TO BE NOT ELIGIBLE FOR PAYMENT 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HELEN J. MORNINGSTAR, MEMBER 
GLORIA ANEVICH, MEMBER 


COUNSEL: MARIANNE SMITH, appearing in person 
MICHAEL D. LIPTON, Q.C., representing the Responden 


DATE OF 
HEARING: 14th June, 1984 


REASONS FOR DECISION AND ORDER 


The claim is for the sum of $2,524.00 for travel 
Services paid to a participant. In order to succeed the claima: 
must bring herself within the provisions of regulation’ £56) 
paragraph 1 which states a "client who has made payment for 
travel services to a participant". In this matter the claimant 
must (a) prove payment (b) prove the payment was for travel 
services. 


The claimant relates the validity of her claim to two 
receipts exhibit 9A, dated June 17th, 1977 for $100.00 and 
exhibit 9B, dated July 16th, 1977 for $2,424.000. The claimant 
States that those two receipts are in relationship to certain 
payments made by her which she maintains are Supported by her 
production of some 24 cheques, over a period of time from Janua1 
both 97 Ftousulwessn al977 2 Twenty-three of the cheques are 
made payable to Cash and the last cheque of July 8th, (Ex. Fae 
for $303.20 was payable to Information and Travel Centre. 


The claimant has asserted that payment was made by ca; 
to the participant, which cash became available by the cashing <« 
the 'Cash' cheques at her own bank by her daughter, delivering 1 
the claimant and then in turn paid by her to the participant. 
Theretis nothing in the 23 cheques made to cash which would in 
any way support the assertion by the claimant with one exceptior 
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Phere is a receipt dated the 17th of June, 1977 for $100.00 cash 
related to Dep. 2x Apex fares Toronto-Berlin. That receipt shows 
2 balance of $740.00 which is patently incorrect because the 
jeposit is in relation to two fares. 


In explanation of why she gave cash during all that 
period the claimant said that the participant being in financial 
4ifficulty was not able to make deposits because the bank would 
then take that money for debts owing. However, it is to be noted 
that the participant made deposits both of cash and cheques until 
mauly 15. Having produced the cheque and received the receipt of 
June 17th (which shows the incorrect balance) the claimant 
continued to pay as she claims five more payments in cash based 
on her production of exhibits 7S to W for sums totalling $250.00, 
one being in the amount of $200.00 three days after receiving a 
receipt June 17th showing an incorrect balance, for which she did 
not see fit to get a receipt. 


There can be a reasonable doubt about the assertion 
that these cheques formed the basis for payment to the 
participant. There is, of course, the one cheque of $303.20. 


Even assuming that the payments were in fact made to a 
participant, there still remains the issue of whether the 
payments were for travel services. In the ordinary course 
receipts such as issued June 17th and July 16th are acceptable in 
proof of payment; however, the validity of receipts issued by 
this participant is such that they cannot necessarily be taken 
for their face value. 


So too with the issuance of cheques in the ordinary 
course made payable to a participant. In this instance there is 
nothing to relate the cheque for $303.20 to a payment for travel 
services. It is for an odd amount unrelated to any computation 
respecting items of travel service. It was not deposited; it 
was negotiated for cash. The receipt of June 17th had an error 
in balance. At a time when, based on the cashed cheques, it 
would have appeared that a substantial portion of the fares that 
had been contracted for had been paid, and the July 8th cheque 
was so close in total to the amount due and paid, one would 
expect that the receipt which is dated July 16th would have been 
Mssued as of July 8th. 





360 


The Tribunal finds that the claimant has not discharge 
the onus upon her that the sums in respect of which she has 
placed evidence before the Tribunal were payments for travel 
Services to a participant. 


Accordingly by virtue of the authority vested in it 


under Section 16(3) of the Schedule to Regulation 938 under the 
Travel Industry Act the Tribunal refuses to allow the claim. 


O1/9 
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STARBURST HOLIDAYS INC. operating as 
DOUGLAS TRAVEL and as TRAVELER'S TREE 


| 








APPEAL FROM THE ORDER AND PROPOSAL OF THE 
REGISTRAR UNDER THE TRAVEL INDUSTRY ACT 


TO TEMPORARILY SUSPEND THE REGISTRATIONS 
TO REVOKE THE REGISTRATIONS 


“TRIBUNAL: MATTHEW SHEARD, VICE-CHAIRMAN AS CHAIRMAN 


HELEN J. MORNINGSTAR, MEMBER 
ART GARNER, MEMBER 


COUNSEL: LAWRENCE THETRAULT, its Agent 


A. N. MAJAINA, representing the Respondent 


DATE OF 
HEARING: 27th September, 1984 


CONSENT ADJOURNMENT AND ORDER 


“WHEREAS the Tribunal by its Notice of Hearing, dated 24th 
September, 1984, appointing a time and place for a hearing in 





the above matter commencing 27th September, 1984, 


UPON the matter coming before the Tribunal and upon the request 
for an adjournment by the Appellant and the concurrence of 
counsel for the Registrar, subject to the condition that the 
Appellant obey the aforesaid Order and refrain from carrying on 


business in any manner, 


The Tribunal orders as follows: 


The Tribunal hereby extends the temporary suspension herein 


until the hearing hereinbefore requested, be convened and 


- concluded. 


This hearing is therefore adjourned sine die to be brought back 
on seven days' notice one party to the other or to a date to be 
fixed by the Registrar. 
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